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STATEMENT OF FACTS  

 Lance Shockley appea ls h is convict ion  for  murder  in  the fir st  degree, 

sect ion  565.020, RSMo, and sen tence of dea th  for  the shoot ing dea th  of 

Missour i Highway Pa t rol Sergeant  Car l DeWayne Graham , J r .  Appellan t  

was t r ied by a  jury on  March  18-28, 2009, before J udge David P . Evans .  (L.F . 

34, 52-57).
1
  He does not  contest  the sufficiency of the evidence to suppor t  h is 

convict ion .
2
  Viewed in  the ligh t  most  favorable to the verdict , the evidence a t  

t r ia l showed: 

                                         
1
  The record on  appea l consist s of the Lega l F ile (L.F .); a  one-volume 

t ranscr ipt  of pre-t r ia l proceedings conducted before the Honorable William L. 

Syler  (Pre-Tr ia l Tr .); a  four -volume t ranscr ipt  of pre-t r ia l, t r ia l, and 

sen tencing proceedings before the Honorable David P . Evans (Tr .); a  

t ranscr ipt  of a  hear ing conducted on  December  22, 2010, regarding the 

completeness of the t r ia l t ranscr ipt  (12/22/10 Tr .); a  supplementa l t ranscr ipt  

filed with  th is Cour t  on  February 9, 2011 (Supp. Tr .); and var ious Sta te‟s 

Exhibit s tha t  were admit ted in to evidence (Sta t e's Ex.).  

2
  Appellan t  prefaces the a rgument  por t ion  of the br ief with  a  discussion , 

separa te from his Poin ts Relied On, of the weigh t  of the evidence in  which  he 

discusses the evidence and the inferences from  tha t  evidence in  the ligh t  

most  favorable to the defense.  (Appellan t ‟s Brf., pp. 63-70).   



 

 

Appellan t  and h is wife Coree
3
 spent  Thanksgiving of 2004 host ing 

Coree‟s sister , Cindy Chilton , and her  fiancee J eff Bayless a t  their  home in  

Eastwood.  (Tr . 1087-89).  The day a fter  Thanksgiving, the two women visited 

another  sister  in  Poplar  Bluff while Appellan t  and Bayless stayed behind.  

(Tr . 1089).  The women ar r ived back a t  Appellan t ‟s home s hor t ly a ft er  7:30 in  

the evening and found tha t  t he two men  had left , t aking Appellan t ‟s white 

pick-up t ruck.  (Tr . 1089, 1093).  Bayless ca lled the house a t  about  7:45 p.m. 

and sounded drunk.  (Tr . 1090).  E ither  he or  Appellan t  sa id tha t  they were 

hungry and on  the way back home.  (Tr . 1090). 

Ivy and Paul Napier  were wa tch ing television  a t  their  home in  

Eastwood a t  about  8:00 p.m. when  Ivy heard a  car  dr ive by a t  a  fast er  than  

usua l speed.  (Tr . 1038-40).  She heard a  knock on  the door  about  fifteen  

minutes la ter  and saw tha t  Appellan t  was a t  the door .  (Tr . 1040-41).  He was 

invited inside and Ivy not iced tha t  he had blood on  h is hands.  (Tr . 1042-43, 

1061).  Appellan t  sa id tha t  he had been  in  an  accident  and needed help .  (Tr . 

1043, 1061). 

                                         
3
  For  purposes of cla r ity, cer ta in  witnesses shar ing the same last  name, 

including Coree and Rober t  Shockley, and Ivy and Paul Napier  will a t  t imes 

be refer red to by their  fir st  names.  No disrespect  is in tended. 



 

 

Paul accompan ied Appellan t  to the scene of the acciden t  to see if 

anyth ing could be done for  Bayless .  (Tr . 1043, 1061).  When  they a r r ived a t  

the scene, Paul rea lized tha t  Bayless was beyond help.  (Tr . 1061-62).  Paul 

and Appellan t  returned to Paul‟s house, and Appellan t  ca lled home and spoke 

with  Coree.  (Tr . 1044, 1091-92).  Paul then  drove Appellan t  home.  (Tr . 

1062).  At  some poin t  when they were together , Appellan t  told Paul tha t  he 

knew it  was wrong and tha t  he would do the r igh t  th ing.  (Tr . 1068).  

About  a  mile from the house they met  Coree and Chilton , who were 

dr iving towards the crash  scene.  (Tr . 1063, 1092-94).  Appellan t  got  in to 

their  ca r  and they drove back to h is house.  (Tr . 1064, 1095).  On the way 

back, Appellan t  told Chilton  tha t  Bayless was dead.  (Tr . 1096).  Appellan t  

went  in to the house and made a  phone ca ll while Chilton  and Coree drove to 

the crash  site.  (Tr . 1098-99). 

Ivy, who was a  cer t ified nurses a ide, ca lled for  medica l assistance for  

Bayless.  (Tr . 1045-46).  She then  drove to the crash  site and saw the whit e 

t ruck off t he road, with  Bayless inside.  (Tr . 1046).  She checked Bayless for  a  

pu lse, bu t  could not  find one.  (Tr . 1047).  Paul returned to the scene, followed 

by Coree and Chilton , and they were a ll present  when a  loca l police officer  

a r r ived.  (Tr . 1047, 1064, 1100-01).  Highway Pa t rol Sergeant  Car l Dewayne 

Graham, J r . a lso a r r ived a t  the scene and began  invest iga t ing.  (Tr . 1071 , 

1101).  After  checking on  Bayless, Sergeant  Graham  told Coree and Chilton  



 

 

tha t  there was noth ing mor e to do and tha t  they should go home.  (Tr . 1101-

02).  They did. (Tr . 1102). 

The invest iga t ion  cont inued, with  a nother  officer  finding beer  cans and 

a  tequila  bot t le inside the t ruck, and a  spot  of blood on  the outside of the 

t ruck on  the passenger  side where Bayless was sit t ing.
4
  (Tr . 1074).  Sergeant  

Graham went  to Appellan t ‟s house tha t  n ight  and spoke to Coree a t  the 

doorway.  (Tr . 1104).  She got  Appellan t  ou t  of the bedroom and he t a lked to 

Sergeant  Graham on the porch .  (Tr . 1105).  Sergeant  Graham then  came 

inside and told Chilton  to let  h im know if there was anyth ing he could do for  

her .  (Tr . 1106).  He a lso gave her  h is ca rd, which  Chilton  la id on  a  t able and 

found shredded to pieces the next  morning.  (Tr . 1106-07).   

At  some poin t  dur ing the evening, Appellan t  told Coree and Chilton‟s 

stepfa ther  tha t  he had been  dr iving the t ruck and tha t  he was responsible for  

Bayless‟s dea th .  (Tr . 1155).  Appellan t  t ook Chilton  to the crash  site the next  

day and poin ted out  the spot  where he lost  cont rol of t he t ruck.  (Tr . 1109).  

He apologized to Ch ilton  and sa id tha t  he would be there for  her .  (Tr . 1109).  

Despite their  knowledge of Appellan t ‟s role in  the crash , neither  Chilton  nor  

                                         
4
  Sergeant  Graham collected a  sample of the blood and sen t  it  to the 

Highway Pa t rol labora tory.  (Tr . 1075-76).  It  was test ed for  DNA in  2006 and 

found to be consisten t  with  Appellan t ‟s DNA.  (Tr . 1076-77). 



 

 

any other  family members sa id anyth ing to law enforcemen t .  (Tr . 1110).  

They were not  the only ones to keep Appellan t ‟s involvement  from the 

au thor it ies.  Sergeant  Graham quest ioned Ivy Napier  on  the n ight  of the 

crash .  (Tr . 1047).  She lied to protect  Appellan t  and told Sergeant  Graham 

tha t  she did not  kn ow who h ad been  involved in  the wreck.  (Tr . 1048). 

Ivy did not  hea r  anyth ing more from Sergeant  Graham unt il March  19, 

2005.  (Tr . 1048).  Sergeant  Graham came to the nursing home where Ivy 

worked and told her  tha t  Appellan t  had admit ted to being involved in  the 

accident .  (Tr . 1049).  Ivy told Sergeant  Graham tha t  Appellan t  had been  to 

her  house the n ight  of the accident , bu t  did not  go in to any fur ther  deta il.  

(Tr . 1050).  Ivy ca lled Appellan t  a ft er  she got  home from work tha t  day and 

told h im about  her  conversa t ion  with  Sergeant  Graham.  (Tr . 1050-51).  

Appellan t  sa id tha t  he had never  told the Highway Pa t rol tha t  he was 

involved in  the accident .  (Tr . 1051).   

Cindy Ch ilton  was a t  Appellan t ‟s house when Ivy ca lled.  (Tr . 1116).  

She wen t  to a  restaurant  and bar  where she lea rned from her  mother  tha t  

Sergeant  Graham had been  looking for  her .  (Tr . 1117).  Graham indica ted to  

Chilton‟s mother  tha t  he believed tha t  Appellan t  was dr iving the t ruck when 

it  crashed.  (Tr . 1114).  Chilton‟s mother  relayed tha t  t o Ch ilton , who in  turn  

told Coree.  (Tr . 1114-16).  Coree told Chilton  tha t  she was scared.  (Tr . 1118).  

Appellan t  met  with  Chilton  a t  8:30 or  9:00 the next  morning and told her  



 

 

tha t  she did not  have to ta lk  to Sergeant  Graham.  (Tr . 1119).  Appellan t  then  

went  to the home of Chilton‟s paren ts and asked her  stepfa ther  where 

Sergeant  Graham lived.  (Tr . 1159-60).  The stepfa ther  knew tha t  

in format ion  from being fr iends with  Sergeant  Graham‟s landlord, and he told 

Appellan t  the loca t ion  of the house. (Tr . 1160). 

Appellan t  ca lled h is uncle, Rober t  Shockley, tha t  morning and asked to 

bor row h is t ruck, bu t  was refused.  (Tr . 1389-90).  Appellan t  went  to h is 

grandmother ‟s house, loca ted a  few hundred feet  from h is own, a t  about  12:30 

p.m. and bor rowed her  red 1995 Pont iac Grand  Am tha t  had a  yellow st icker  

on  the left  hand side of the t runk.  (Tr . 1801, 1803-08).  The car  was seen  

parked between 1:45 and 4:15 tha t  a fternoon on  the wrong side of a  ligh t ly-

t raveled gravel road near  where Sergeant  Graham lived.  (Tr . 1855-74, 1887-

97, 1904-06, 1913).  Appellan t  returned the car  to h is grandmother  a t  about  

4:30 p.m.  (Tr . 1824-25).  Invest iga tors t raveled differen t  rou tes from the 

loca t ion  where the car  was seen  to Appellan t ‟s home.  (Tr . 1082-84).  The 

most  direct  rou te took eighteen  minutes and for ty-two seconds when dr iven  

a t  the speed limit .  (Tr . 1082). 

Sergeant  Graham was on  du ty tha t  day, Sunday, March  20th .  (Tr . 

1165-66).  He backed h is pa t rol car  in to the dr iveway of h is home, loca ted on  

a  pr iva te road in  a  densely-wooded rura l a rea , and radioed the dispa tcher  a t  

4:03 p.m. tha t  he was ending h is sh ift .  (Tr . 1168-69, 1192, 1226, 1297-98; 



 

 

Sta te's Ex. 4).  At  about  the same t ime, employees of Ozark Applica tors were 

loading a  t ra iler  a t  t heir  business, which  was owned by Sergean t  Graham‟s 

landlord and was near  the house tha t  Graham rented.  (Tr . 1173-76, 1186-87; 

Sta te's Ex. 141).  They heard a  r ifle shot  coming from the dir ect ion  of the 

house.  (Tr . 1175-76).  A few minutes la t er , they heard two shotgun blast s 

coming from the sa me area .  (Tr . 1178, 1190).  The t iming of the shot s 

suggested tha t  they might  have been  fir ed in  sequence from a  pump shotgun.  

(Tr . 1179, 1190).   

A woman named J udy Hogan  was dr iving by Sergeant  Graham‟s house 

a t  about  5:10 or  5:15 p.m. when she saw Graham lying in  the dr iveway next  

to the left  rear  door  of h is car , which  was open .  (Tr . 1199, 1208-11).  Papers 

and other  it ems were lying on  the ground next  to the body.  (Tr . 1209, 1233-

34).  Hogan drove up and saw tha t  Graham was dead.  (Tr . 1210).  Sergeant  

Graham was shot  in  the back with  a  bu llet  from a  h igh -powered r ifle tha t  

penet ra t ed h is Kevlar  vest .  (Tr . 1260-62).  The bullet  t raveled in  an  upwards 

pa th  and lodged nea r  the ch in  and neck a rea .  (Tr . 1263-64).  The land next  to 

the dr iveway sloped downwards in to the woods, with  a  wall made of r a ilroad 

t ies a t  t he bot tom of the h ill.  (Tr . 1304-07; Sta t e's Exs. 62, 69).  Sergeant  

Graham‟s back was facing tha t  a rea  and invest iga tors concluded tha t  the 

in it ia l r ifle shot  was fired from the r eta in ing wall.  (Tr . 1322-25, 1329).  A 

splin ter  of wood was found to have been  knocked off the top of the wall  and 



 

 

appeared to have been  dislodged recent ly.  (Tr . 1327-28; Sta te's Exs. 64, 66).  

The bullet  severed Sergeant  Graham‟s spina l cord in  the neck, causing h im to 

immedia tely become completely para lyzed.  (Tr . 1264, 1267).  He fell 

backwards, with  the force of the fa ll fractur ing h is skull and h is r ibs.  (Tr . 

1264-65, 1267; (Sta t e's Exs. 11, 12).  Sergeant  Graham , who was st ill a live, 

was then  shot  in  the left  side of the face and shou lder  with  a  shotgun , with  

some of the pellet s en ter ing h is lung.  (Tr . 1258, 1266-68; (Sta te's Exs. 73, 

74).  P ieces of paper  wadding from shotgun shells were found near  the body.  

(Tr . 1309-10, 1318-19, 1382).   

Paperwork concern ing Sergeant  Graham‟s invest iga t ion  in to the crash  

tha t  killed J effrey Bayless was found in  the pa t rol car .  (Tr . 1312-16, 1368-71; 

Sta te's Exs. 25-27).  A supplementa l repor t  found on  Sergeant  Graham‟s 

computer  sta ted tha t  he had learned in  J anuary of Appellan t  going to Ivy 

Napier ‟s house with  blood on  h is hands and asking for  help.  (Tr . 1132, 1135, 

1137).  The repor t  a lso deta iled Graham‟s in terviews with  Ivy and Paul 

Napier  on  March  19th , and h is a t t empts to contact  Cindy Ch ilton  tha t  same 

day.  (Tr . 1138-40).   

The r ifle bu llet  recovered from Sergeant  Graham‟s  body was deformed, 

bu t  was determined to be a  small ca liber  bu llet  t ha t  would fit  a  .243 ca liber  

r ifle.  (Tr . 1261-62, 1270).  Somet ime around 7:00 on  the n ight  of th e murder , 

Coree Shockley wen t  to Rober t  Shockley‟s house and gave h im a  box of .243 



 

 

shells.  (Tr . 1395-96).  Rober t  told Coree tha t  he did not  wan t  them because 

he did not  have a  .243 r ifle.
5
  (Tr . 1396).  Coree responded, “Lance sa id you‟d 

know what  to do with  them.”  (Tr . 1397).  Rober t  pu t  the shells in  a  drawer .  

(Tr . 1397).  Rober t  eventua lly handed over  the box of shells t o police officers 

who came to h is house to quest ion  h im.  (Tr . 1398, 1418-19).  Coree‟s 

fingerpr in t  was found on  the box.  (Tr . 1446, 1450).  Appellan t  had owned a t  

least  one .243 r ifle
6
 and had fired it  on  Rober t ‟s proper ty, including one t ime 

in  J anuary of 2005 tha t  he brought  over  and shot  a  st r ay dog tha t  he could 

not  get  r id of.  (Tr . 1403-05, 1407, 1579).  Officers searched Rober t ‟s proper ty 

and recovered a  .243 shell casing.  (Tr . 1406, 1427).  They a lso searched 

Appellan t ‟s proper ty and recovered severa l bu llet  fragment s and spent  .243 

Winchester  shell ca sings.  (Tr . 1458, 1467-71, 1534).  A sea rch  of a  wood-

                                         
5
  Rober t  t est ified tha t  he and Appellan t  had  bought  ammunit ion  

together  for  yea rs, t ha t  Appellan t  placed the orders, and tha t  he (Rober t ) had 

never  owned a  .243 ca liber  gun .  (Tr . 1386).  He a lso t est ified tha t  the n igh t  of 

the murder  was the only t ime tha t  Appellan t  or  Coree brought  h im .243 

ammunit ion .  (Tr . 1416). 

6
  Rober t  and other  witnesses descr ibed seeing a  .243 r ifle with  a  scope on  

it .  (Tr . 1405, 1731, 1744, 1748, 1792).  One witness test ified tha t  the gun  was 

kept  in  a  gun  cabinet .  (Tr . 1732). 



 

 

burn ing furnace out side of the house yielded two brass heads from shotgun 

shells and some meta l clips, grommets, and but tons from bib overa lls.
7
  (Tr . 

1471-73, 1521-22, 1531-33).  Officers a lso seized numerous r ifles, shotguns, 

pistols, and ammunit ion  loca ted th roughout  the house, including three 

shotguns, two of wh ich  were pump act ion .  (Tr . 1479, 1483-85, 1535-47).  

They did not  recover  any .243 ca liber  weapons or  live .243 ammunit ion .  (Tr . 

1489, 1547-48).  But  the officers did see a  gun  cabinet  tha t  had only one 

empty slot .  (Tr . 1481).   

A Highway Pa t rol firearms examiner  compared class and individua l 

character ist ics on  th ree bullet  fragments  recovered from Appellan t ‟s proper ty 

to the slug pulled ou t  of Sergeant  Graham‟s body.  (Tr . 1672).  He concluded 

with in  a  reasonable degree of scien t ific cer ta in ty tha t  t hose bullet  fr agmen ts  

and the slug were fired from the same weapon.  (Tr . 1676-77).  Two other  

examiner s a t  t he Highway Pa t rol Labora tory a lso examined the bullet  

fragment s and the slug and came to the same conclus ion .  (Tr . 1678-79).  The 

slug and some of the bullet  fragments  were ident ified as belonging to the .22 

to .24 ca liber  class of ammunit ion , which  would include .243-ca liber  

ammunit ion .  (Tr . 1665-71).  The examiner  a lso test ified tha t  the shotgun 

                                         
7
  The jury heard test ifimony tha t  Appellan t  wore overa lls and tha t  he 

was st r ict  about  not  burn ing t rash  in  the wood stove.  (Tr . 1124-25, 1572-73). 



 

 

shell heads pulled from the wood stove were 12-gauge Olin /Winchester  brand 

manufacture, which  was consisten t  with  the wadding found near  Sergeant  

Graham‟s body.  (Tr . 1702-03).  A pr iva te forensic consultan t  a lso compared  

the bullet  fragment s and the slug recovered from Sergeant  Graham .  (Tr . 

1581, 1583, 1595-98).  He test ified tha t  t he bullet  fragment s and the slug 

recovered from Sergeant  Graham‟s body had consisten t  class charact er ist ics  

and had some individua l cha racter ist ics tha t  cor responded to one another .  

(Tr . 1609, 1616).  But  he was unable to either  ident ify or  exclude any of the 

ammunit ion  a s being fired from the same gun.  (Tr . 1614). 

The Highway Pa t rol firearms examiner  a lso compared class and 

individua l character ist ics of  the .243 shell casing found a t  Rober t  Shockley‟s 

home with  the .243 shell casings found a t  Appellan t ‟s home.  (Tr . 1691-93).  

He concluded with in  a  reasonable degree of scien t ific cer ta in ty tha t  a ll of the 

shell casings had been  fired from the same weapon.  (Tr . 1693-94). 

Highway Pa t rol invest iga tor s wen t  to Appellan t ‟s home the n ight  of 

Sergeant  Graham‟s murder .  (Tr . 1921-22).  When they a r r ived a t  the house 

they ca lled Appellan t  on  the phone.  (Tr . 1927-28).  He refused to ta lk to 

them.  (Tr . 1928-29).  But  he then  came out  on  h is porch  and told the officers 

tha t  he did not  kill Sergeant  Graham.  (Tr . 1930-31).  He a lso sa id tha t  he 



 

 

had been  a t  home a ll day, working with  h is neighbor , Sylvan  Duncan .
8
  (Tr . 

1932).   

The officers visited Appellan t  a t  h is worksite a t  about  11:30 the next  

morning.  (Tr . 1934-35).  They approached Appellan t , who was in  h is t ruck 

ea t ing lunch  with  h is cousin .  (Tr . 1779, 1935-36).  Appellan t  told the officers 

tha t  he would ta lk to them a fter  he fin ished ea t ing h is lunch .  (Tr . 1780, 

1936).  The officers walked back to their  ca r  while Appellan t  stayed in  the 

t ruck.  (Tr . 1783, 1937).  Appellan t  bor rowed a  cell phone from his cousin  and 

ca lled Coree.  (Tr . 1783-84, 1938).  He a sked Coree if the police had visited 

her , wha t  they had asked her  and what  she ha d told them.  (Tr . 1785).  Coree 

responded tha t  she had told the officers tha t  Appellan t  had been  a t  the house 

a ll day on  Sunday unt il 5:30 or  5:45, when he went  to Rober t ‟s house for  a  few 

minutes.  (Tr . 1786).  Appellan t  replied, “Okay, tha t  will work, t ha t  will be 

fine.”  (Tr . 1786).  Appellan t  then  t a lked to the officers and gave them a  more 

deta iled accoun t  of h is act ivit ies the previous day, wh ich  th is t ime had h im 

visit ing r ela t ives, including h is grandmotheher  a t  7:30 in  the morning, and 

watch ing Sylvan  Duncan  from his living room as Sylvan  Duncan  pushed 

brush .  (Tr . 1939-40, 1944).  Tha t  cont r a sted from the story he had told the 

                                         
8
  Appellan t  gave tha t  same a libi to Cindy Chilton  ear lier  in  the evening.  

(Tr . 1123). 



 

 

n ight  before, in  which  he had cla imed to have worked a ll day and to have 

worked with  Duncan .  (Tr . 1940-41).  Appellan t  a lso did not  say anyth ing 

about  bor rowing h is grandmother ‟s car .  (Tr . 1944).  He did admit  to knowing 

tha t  Sergeant  Graham was invest iga t ing h im for  leaving the scene of a  

fa ta lity accident  and ta lking to witnesses.  (Tr . 1947).  And he gave an  

unprompted st a tement  abou t  not  knowing where Sergeant  Graham lived.  

(Tr . 1944-45).  As the officers left , Appellan t  sa id to them, “Don‟t  come back to 

my house without  a  search  warran t , because if you  do there‟s going to be 

t rouble and somebody is going to be shot .”
9
  (Tr . 1946). 

Appellan t  visit ed h is grandmother  la ter  tha t  day and inst ructed her  to 

tell the police tha t  he was home a ll day on  Sunday. (Tr . 1825).  When the 

grandmother  told Appellan t  tha t  she would not  lie for  h im, Appellan t  placed 

h is finger  over  h is mouth  and sa id, “I was home a ll day Sunday.  I was home 

a ll day Sunday.  I was home a ll day Sunday.”  (Tr . 1825-26).  And he told the 

cousin  who overhea rd the phone conver sa t ion  with  Coree to keep h is mouth  

shut .  (Tr . 1787-88).  Appellan t  a lso la ter  asked t he invest iga tors to come to 
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  Appellan t  was upset  about  an  incident  while he was being quest ioned 

the previous n ight  where a  police officer ‟s r ifle accidenta lly discharged on  h is 

proper ty.  (Tr . 1937).  Tha t  inciden t  will be discussed in  more deta il in  the 

response to Appellan t ‟s Poin t  III. 



 

 

h is house, where he bera ted them for  in t erviewing h is fr iends.  (Tr . 1954).  

He a lso demanded to know who the officers had t a lked to and what  they had 

sa id.  (Tr . 1955). 

Appellan t  was a r rested the day following tha t  confronta t ion  for  leaving 

the scene of an  accident .  (Tr . 1758, 1958).  Appellan t  was not  told the charge 

tha t  he was being a r rested on , and he sta ted tha t  it  probably had someth ing 

to do with  the t rooper  who had been  shot .  (Tr . 1762).  Appellan t  den ied 

bor rowing h is grandmother ‟s car  on  the day of the murder .  (Tr . 1960-61).  

But  when asked if h is grandmother  was lying when she sa id tha t  he was 

dr iving the car , Appellan t  replied tha t  she was not  a  lia r .  (Tr . 1961).  And 

when the officer s confronted Appellan t  with  th eir  knowledge tha t  Coree had 

taken  a  box of .243 shells to Rober t ‟s house, Appellan t  dropped h is head. (Tr . 

1961-63).  While he was in  ja il, Appellan t  told a  former  gir lfr iend and mother  

of h is ch ildren  tha t  he had done someth ing rea lly stupid.  (Tr . 1575-76).   

Appellan t  did not  test ify a t  t r ia l.  (Tr . 2010-11, 2019-20).  He presented 

the test imony of one of the motor ist s who saw h is grandmother ‟s car  on  the 

rura l road near  Sergeant  Graham‟s house.  (Tr . 1993).  Tha t  motor ist  t est ified 

tha t  he had taken  a  stab a t  giving police the license pla te number  of the 

vehicle and had sa id tha t  it  could have conta ined the let ters L and M.  (Tr . 

1995, 2000).  The license pla te on  Appellan t ‟s grandmother ‟s car  did not  

conta in  those let ters.  (Tr . 2007).  The witness a lso test ified on  cross-



 

 

examina t ion  tha t  he saw Appellan t ‟s grandmother ‟s car  a fter  it  was seized by 

the police and tha t  t here was no doubt  in  h is mind tha t  it  was the ca r  he had 

seen  on  the day of the murder .  (Tr . 2001-03, 2007). 

The jury found Appellan t  gu ilty of murder  in  the fir st  degree.  (Tr . 

2059; L.F . 1704).  The Sta te and the defense presented mult iple witnesses in  

the pena lty phase of the t r ia l.   (Tr . 2062-2137).  The ju ry unanimously found 

the exist ence of th ree sta tu tory aggrava t ing circumstances :  (1) tha t  Car l 

Dewyane Graham, J r . was a  peace officer  murdered because of the exercise of 

h is officia l du ty; (2) tha t  Car l Dewayne Graham, J r . was murdered for  the 

purpose of prevent ing a  lawful a r r est  of the defendant ; and (3) tha t  Car l 

Dewayne Graham, J r . was a  poten t ia l witness in  the pending invest iga t ion  of 

defendan t  for  leaving the scene of a  motor  vehicle accident  on  or  about  

November  26, 2004 and was killed as a  resu lt  of h is st a tus as a  poten t ia l 

witness.  (Tr . 2227; L.F . 1723).  The jury a lso r eturned a  verdict  sta t ing tha t  

it  did not  unan imously find tha t  there were facts and cir cumstances in  

mit iga t ion  of punishment  sufficien t  to outweigh  the facts and circumstances 

in  aggrava t ion  of punishmen t .  (Tr . 2227-28; L.F . 1723).  The jury was 

unable, though , to agree on  punishment .  (Tr . 2227; L.F . 1723).  On  May 22, 

2009, the cour t  imposed a  sen tence of dea th .  (Tr . 2236; L.F . 1765-66).  In  

doing so, the cou r t  cer t ified the jury‟s finding of the existence of the sta tu tory 

aggrava t ing cir cumstances an d agreed with  the jury‟s finding tha t  t he 



 

 

mit iga t ing fact s and circumstances did not  ou tweigh  the aggrava t ing facts 

and circumstances.  (Tr . 2236; L.F . 1765-66).  Addit iona l facts specific to 

Appellan t ‟s poin ts r elied on  will be set  for th  in  the a rgument  r esponding to 

those poin ts. 

  



 

 

ARGUMENT 

I. 

Appe llan t h as  fa ile d  to  sh ow  th at th e  e n tire  tran scrip t fi le d  

w ith  th is  Cou rt is  in com ple te  or in accu rate  or th at h e  h as  su ffe re d 

an y pre ju dice  from  alle ge d e rrors  or om iss ion s  in  th e  tran script. 

 Appellan t  cla ims tha t  the t r ia l cou r t  er r ed in  finding tha t  the t r ia l 

t ranscr ipt  is complete and accura te and in  cer t ifying tha t  the t ranscr ipt  is 

sufficien t  for  appella te review.  Bu t  the circu it  cou r t , upon th is Cour t ‟s order , 

filed a  supplementa l t ranscr ipt  conta in ing two proceedings omit ted from the 

or igina l t ranscr ipt  and Appellan t  has fa iled to show tha t  any other  t r ia l 

proceedings have been  omit t ed.  And by not  ident ifying any missing 

proceedings, Appellan t  has necessar ily fa iled to make the r equired  showing of 

prejudice from mist akes in  or  omissions from the t ranscr ipt . 

A. Un de rly in g  Facts . 

 The Not ice of Appea l was filed in  the Circu it  Cour t  on  J une 1, 2009, 

and in  th is Cour t  on  J u ly 24, 2009.
10

  The five volume t r ia l t ranscr ipt  was 

filed on  May 3, 2010.  Appellan t  filed a  mot ion  for  an  extension  of t ime to file 

h is br ief on  J u ly 30, 2010.  Tha t  mot ion  a lleged tha t  the t r ia l t ranscr ipt  

“appears to have been  prepared under  unusua l circumstances.”  The mot ion  
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  Respondent  asks the Cour t  t o take judicia l not ice of it s own files.  



 

 

sta ted tha t  the cour t  repor ter  had been  unable to prepare the t ranscr ipt , and 

tha t  it  was eventua lly prepared by the Office of Sta te Cour t s Admin ist ra tor  

(OSCA), r elying on  cour t room voice r ecordings.  The mot ion  fur ther  st a ted 

tha t  Appellan t  believed tha t  some proceedings had been  conducted ou tside of 

the cour t room, and tha t  h is t r ia l a t torneys had been  a sked to review the 

t ranscr ipt  to determine if any proceedings had not  been  t ranscr ibed.  

 On October  5, 2010, Appellan t  filed a  mot ion  to r ema nd the case to the 

circu it  cou r t  for  determina t ion  of the sufficiency of the t r ia l t ranscr ipt  and for  

prepara t ion  of a  supplementa l t ranscr ipt .  The mot ion  was granted on  

October  13, 2010, and the cir cu it  cour t  was ordered to file a  repor t  with  th is 

Cour t  on  or  before December  13, 2010.   

 The circu it  cour t  received an  extension  of t ime, and conducted a  

hear ing on  December  22, 2010.  (12/22/10 Tr . 2).  Cour t  repor ter  Andrea  

Moore test ified tha t  she recorded Appellan t ‟s t r ia l with  a  voice recognit ion  

program tha t  t r ansla ted in to text  the words tha t  she spoke in to a  recording 

mask, and saved them onto her  computer .  (12/22/10 Tr . 4, 7, 12).  She a lso 

placed two microphones in  the cour t room tha t  were a t tached to digita l 

recording devices and made two recordings of what  was being sa id in  the 

cour t room.  (12/22/10 Tr . 13).  Moore sa id tha t  every n ight  dur ing the t r ia l 

she would copy the t ext  and audio r ecordings onto DVDs and would make two 

copies of those DVDs.  (12/22/10 Tr . 14). 



 

 

Moore test ified tha t  there was only one t ime dur ing the t r ia l when 

someth ing was recorded outside of the main  cour t room.  (12/22/10 Tr . 5).  

Tha t  discussion  took place in  an  an teroom and concerned a  quest ion  from the 

jury about  cont inuing delibera t ions a ft er  being unable to agree on  

punishment .  (12/22/10 Tr . 27).  Moore sa id she a lso set  her  equipment  up in  

a  smaller  cour t room tha t  day, bu t  was never  asked to go on  the record and 

record anyth ing in  tha t  cour t room .  (12/22/10 Tr . 6, 10).  She test ified tha t  the 

judge did ask her  to t ranscr ibe par t  of the voir  dir e proceedings concern ing 

juror  number  58, and tha t  she did so in  tha t  cour t room.   (12/22/10 Tr . 22, 24, 

32).  Moore sa id tha t  she never  recorded anyth ing in  the judge‟s chambers.  

(12/22/10 Tr . 6, 21). 

 Moore test ified tha t  she had difficu lty prepar ing the t ranscr ipt  for  th is 

Cour t  in  a  t imely manner  because of family illnesses and a lso because of a  

la rge number  of t r ia ls held in  the circu it .  (12/22/10 Tr . 8, 15).  She sa id those 

issues were not  present  dur ing the t r ia l and did not  a ffect  her  abilit y to 

t ranscr ibe the proceedings dur ing t r ia l.  (12/22/10 Tr . 8-9).  Moore eventua lly 

sen t  her  audio and t ext  files to OSCA, a long with  wr it t en  notes tha t  she 

made dur ing the t r ia l.  (12/22/10 Tr . 4, 8).  Moore sa id tha t  OSCA had t rouble 

opening some of the files, bu t  tha t  problem was r esolved  a fter  Moore t r aveled 

to J efferson  City and met  with  the OSCA sta ff.  (12/22/10 Tr . 11-12, 16-18).  

She a lso sa id tha t  t he voice r ecording did not  pick up a  discussion  tha t  



 

 

occur red a fter  voir  dire bu t  before the st a r t  of the t r ia l, bu t  t ha t  the OSCA 

t ranscr ibers were able to use a  backup audio file.  (12/22/10 Tr . 11).  Moore 

test ified tha t  she reviewed par t s of the t ranscr ipt  prepared by OSCA, did not  

see any problems and did not  believe tha t  she h ad omit ted anyth ing tha t  was 

supposed to have been  on  the record.  (12/22/10 Tr . 9-11).   

 One of Appellan t ‟s t r ia l counsels, Brad Kessler , t est ified tha t  he knew 

for  a  fact  tha t  an  on -the-record discussion  took place outside the ma in  

cour t room.  (12/22/10 Tr . 39).  Kessler  test ified tha t  he thought  the discussion  

took place before the jury became deadlocked on  punishment  and tha t  it  

involved a  more significant  issue tha n  tha t .  (12/22/10 Tr . 39).  Kessler  was 

unable to provide anyth ing more specific about  tha t  discussion . 

 Appellan t ‟s other  t r ia l counsel, David Bruns, t est ified tha t  he though t  a  

record was made in  the small cour t room on Sa tu rday morning, bu t  he could 

offer  no specifics on  what  tha t  record was.  (12/22/10 Tr . 40).  He did test ify 

tha t  the issue being discussed tha t  morn ing concerned whether  J uror  No. 58 

should be st ruck from the jury, whether  Kessler  could cont inue to represen t  

Appellan t , and how tha t  impacted the case.  (12/22/10 Tr . 40).  Bruns noted 

tha t  those issues were eventua lly r esolved and tha t  a  long r ecord was made 

in  the cour t room.
11

  (12/22/10 Tr . 41). 
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  See Tr ia l Transcr ipt  pages 2147 to 2211. 



 

 

 Prosecutor  Kevin  Zoellner  test ified tha t  some off-the-record discussions 

were had in  chambers on  Sa turday morning about  the concerns tha t  had 

a r isen  over  J uror  No. 58 and tha t  the a t torneys then  waited with  Appellan t  

in  the small cour t room while the cour t  conducted research  on  it s opt ions.  

(12/22/10 Tr . 45-47).  Zoellner  sa id tha t  t he cour t  came in  and ta lked abou t  

what  it  in tended to do, and tha t  everyone then  went  in to the main  cour t room 

to make a  record.  (12/22/10 Tr . 47-48).   

 The circu it  cour t  filed a  repor t  with  th is Cour t  on  February 9, 2011, in  

which  it  found tha t  two br ief conferences between the t r ia l judge and t r ia l 

counsel held in  the cour t  an teroom dur ing t r ia l were not  included in  the 

t ranscr ipt  filed with  th is Cour t .  (Appellan t ‟s App., pp. A3-A4).  The t r ia l 

cour t  directed tha t  a  supplementa l t ranscr ipt  con ta in ing those discussions be 

filed with  th is Cour t , and it  approved the t ranscr ipt  as supplemented as a  

t rue and accura te reproduct ion  of the proceedings t ranscr ibed.  (Appellan t ‟s 

App., pp. A3-A4).  The an teroom discussions conta ined in  the supplementa l 

t ranscr ipt  concerned juror  conduct  tha t  occur red on  Thursday, March  26, 

2009, and the punishment  phase vote tha t  occur red on  Sa turday, March  28, 

2009.  (Supp. Tr . i). 

  



 

 

B. Stan dard of Re vie w . 

This Cour t ‟s review on  direct  appea l is for  prejudice, not  mere er ror . 

S tate v. McLaughlin , 265 S.W.3d 257, 262 (Mo. banc 2008).  A t r ia l cour t ‟s 

decision  will thus be reversed only if it  is both  er roneous and sufficien t ly 

prejudicia l tha t  it  depr ived the defendant  of a  fa ir  t r ia l.  Id .   

C. An alys is . 

 Appellan ts a re en t it led to a  fu ll and complete t ranscr ipt  for  the 

appella t e cour t ‟s review, but  they a re en t it led to relief on ly if they exercised 

due diligence to cor rect  the deficiency in  the record and they were prejudiced 

by the a lleged defects.  S tate v. Christeson , 50 S.W.3d 251, 271 (Mo. ba nc  

2001).  Rule 30.04(h ) a llows for  missta tements or  omissions in  the record to 

be cor rect ed by st ipu la t ion  of the par t ies or  by an  order  of the appella te cour t  

direct ing tha t  t he defect  be cor rected.  Id . a t  272.  Appellan t  obta ined an  

order  from th is Cour t  to have the circu it  cour t  cer t ify the accuracy of the 

t ranscr ipt .  Appellan t  thus exercised due diligence in  a t tempt ing to cor rect  

the a lleged defects.  Id .   

 But  he is st ill not  en t it led to relief because he has fa iled to ident ify any 

inaccuracies or  omissions tha t  were not  addressed in  the supplementa l 

t ranscr ipt , and he has fa iled to show tha t  he was prejudiced. The defendant  

in  Christeson  fa iled to prove prejudice when he “merely cite[d] var ious lines 



 

 

on  eighty pages dispersed throughou t  a  t ranscr ipt  of more than  2,000 pages 

and a llege[d] tha t  a  mistake occurred, without  specifying what  the mistake 

was or  how it  a ffect s h is appea l.”  Id .  This Cour t  found tha t  another  

defendan t  fa iled to establish  prejudice from th ir ty-four  omissions in  a  nea r ly 

4,000 page t r anscr ipt  from a  three week t r ia l.  S tate v. Middleton , 995 S.W.2d 

443, 466 (Mo. banc 1999). 

 Appellan t  has not  poin ted to anyth ing omit ted from the t r ia l t ranscr ipt  

tha t  was not  cor rect ed through the circu it  cour t ‟s filing of the supplementa l 

t ranscr ipt .  And the mat ters tha t  were omit ted from the or igina l 2,243 page 

t ranscr ipt  were br ief and did not  involve any mat ters tha t  were crucia l to th is 

appea l.  The fir st  mat ter  concerned whether  a  ju ror  had been  winking and 

smiling a t  the defendant ‟s fam ily.  (Supp. Tr . 2).  The Sta te did not  a sk tha t  

the juror  be removed and the cour t  concluded tha t  there was insufficien t  

evidence to est ablish  tha t  the juror  had engaged in  any misconduct .  (Supp. 

Tr . 2-6).  Tha t  exchange thus did not  implica te any issues  tha t  Appellan t  

would ra ise as a  cla im of er ror  on  appea l.  The second omit ted discussion  

provided through the supplementa l t ranscr ipt  occur red a fter  the jury sen t  t he 

cour t  a  note indica t ing tha t  it  was deadlocked on  punishment .  (Supp. Tr . 7).  

Tha t  discussion  consisted of the cour t  and the a t torneys working out  the 

appropr ia te response to the jury‟s quest ion  about  whether  it  should cont inue 

delibera t ions.  (Supp. Tr . 7-8).  Because both  sides agreed on  the wording of 



 

 

the response, t he discussion  aga in  does not  implica te any issues tha t  could be 

ra ised a s er rors on  appea l. 

 Unable to specifica lly ident ify any missing proceedings, Appellan t  

instead disparages the cour t  r epor ter ‟s work by misrepresent ing her  

test imony a t  t he December  22nd hear ing.  He fir st  cla ims tha t  the cour t  

repor ter  was unable to complete the t ranscr ipts because of her  own 

disabilit ies.  The cour t  repor t er  test ified tha t  her  difficu lty in  fin ish ing the 

t ranscr ipt  stemmed from the dea th  of her  grandfa ther , from her  ch ild‟s ankle 

surgery, and from a  la rge number  of t r ia ls conducted in  the circu it .  (12/22/10 

Tr . 15).  She a lso test ified tha t  none of those issues were occurr ing or  

in fluencing her  dur ing the t r ia l and wou ld not  have prevented her  from 

producing a  fa ir  and accura te t ranscr ipt .  (12/22/10 Tr . 8-9). 

 Appellan t  a lso a rgues tha t  t he cour t  repor ter  was very sick on  the fina l 

morning of t r ia l and tha t  she was “horr ibly nervous” about  whether  counsel 

had been  advised tha t  the emergency t r anscr ipt  she had prepared tha t  

morning was just  a  rough dra ft .  The cour t  repor t er  did test ify tha t  she had 

bronchit is on  Sa turday and tha t  her  voice recognit ion  files were not  good 

because she was coughing a  lot .  (12/22/10 Tr . 19).  But  the cour t  repor ter  a lso 

relied on  audio recordings of the cour t r oom proceedings in  addit ion  to the 

voice recognit ion  files.  (12/22/10 Tr . 8, 12-13).  Noth ing in  the record suggests 

tha t  the cour t  r epor ter ‟s bronchit is on  tha t  one day impeded the prepara t ion  



 

 

of the t ranscr ipt  of t ha t  day‟s proceedings.  Appellan t  a lso oversta tes the 

cour t  repor ter ‟s nervousness over  counsel being advised tha t  the emergency 

t ranscr ipt  was a  rough draft .  She t est ified tha t  her  concern  was relieved 

when the cour t  did give counsel tha t  advice on  the record.  (12/22/10 Tr . 22).  

The record simply does not  show tha t  the cour t  repor ter ‟s conscien t ious 

concern  over  the prepara t ion  of an  emergency t ranscr ipt  dur ing a  break in  

the t r ia l proceedings a ffected the accuracy of her  t ranscr ipt ion  of the actua l 

t r ia l.   

 Appellan t  a lso oversta tes the a lleged difficu lt ies tha t  OSCA had in  

prepar ing the t r anscr ipt .  The ema ils included in  the appendix to Appellan t ‟s 

br ief ra ise minor  issues and there is no evidence or  suggest ion  tha t  t hose 

issues were not  sa t isfactor ily resolved.   

Appellan t  has fa iled to show tha t  t he en t ire t ranscr ipt  provided to th is 

Cour t  is incomplete or  inaccura te, or  tha t  he has suffered any prejudice.  In  

addit ion , the circu it  cour t  cer t ified tha t  t he t ranscr ipt  a s supplemented was a  

t rue and accura te record of the proceedings.  (Ap pellan t ‟s App., p. A4).  S ee 

Supreme Cour t  Rule 30.04(g).  When a  t r ia l cour t  issues such  a  cer t ifica t ion , 

appella t e cour t s accept  the t r anscr ipt  as wr it ten .  S tate v. Hughes, 748 

S.W.2d 733, 740 (Mo. App. E .D. 1988).  Appellan t  provides no compelling 

reason  for  th is Cour t  to do otherwise and h is  poin t  should be denied. 

  



 

 

II. 

 

Th e  prose cu tor d id  n ot com m e n t on  Appe llan t’s  righ t n ot to  

te s tify  w h e n  h e  re m arke d  th at som e on e  kn e w  h ow  Appe llan t’s  

gran dm oth e r’s  car w ou n d u p n e ar th e  m u rde r sce n e . 

 Appellan t  cla ims tha t  the t r ia l cou r t  er r ed in  fa iling to sua sponte 

provide a  remedia l inst ruct ion  or  to decla re a  mist r ia l when the prosecutor  

made a  r emark tha t  Appellan t  cla ims was a  comment  on  h is r igh t  not  to 

test ify.  But  the cha llenged r emark did n ot  refer  to Appellan t ‟s r igh t  not  t o 

test ify and even  if it  could be const rued as such  a  reference, Appellan t  is not  

en t it led to reversa l in  the absence of a  contemporaneous object ion .  

Addit iona lly, Appellan t  cannot  show a  manifest  in just ice or  miscar r iage of 

just ice, given  the remark‟s fleet ing and isola ted na ture and the giving of the 

no adver se inference inst ruct ion  to the jury. 

A. Un de rly in g  Facts . 

 Lisa  Har t  t est ified tha t  she and her  husband saw a  red Grand Am with  

a  yellow st icker  parked a long a  gra vel road near  Sergeant  Graham‟s home on  

the a fternoon tha t  Graham was murdered.  (Tr . 1886-89, 1892).  Har t  a lso 

test ified tha t  she saw the Grand Am belonging to Appellan t ‟s grandmother  

a fter  it  was seized by police and tha t  she was one-hundred percent  cer ta in  

tha t  it  was the same car  tha t  she had seen  on  the gravel road.  (Tr . 1905 -06).   



 

 

 On cross-examina t ion , the defense asked quest ions designed to suggest  

tha t  Har t  could only provide a  genera l descr ipt ion  of the car  and tha t  she 

could not  specifica lly t ie it  t o Appellan t ‟s grandmother .  (Tr . 1907-12).  The 

prosecutor  addressed tha t  line of quest ion ing on  redirect  examina t ion: 

 Q. Defense counsel asked you  if tha t ‟s the only 

descr ipt ion  you  were able to give.  Actua lly you  gave the 

descr ipt ion , “That ‟s th e car”; isn‟t  t ha t  t rue? 

 A. Yes.  Tha t  is t he car .  I am 100 percent  sure the 

picture you  showed me is the car . 

 Q. And when they were backing it  ou t , it  wasn‟t  sit t ing 

out  there amongst  a  whole bunch  of police cars, you  – 

 A.  I didn‟t  see any police car s. 

 Q. And it  ju st  happened to be coming out  of a  garage? 

 A. And they would not  have known what  t ime I was 

pulling up.  I did not  even  know what  t ime I was going to get  

there. 

 Q. So you  just  see it  and instan t ly? 

 A. Instan t ly I sa id, “Oh my gosh .  Tha t ‟s it .”  No doubt . 

 Q. Did you  know Mae Shockley? 

 A. No. 



 

 

 Q. Do you know why her  car  would be across from where 

Sergeant  Graham was murdered – 

 A. No. 

 Q. – on  March  20, 2005? 

 A. No. 

  [PROSECUTOR]:  Someone does. 

  THE COURT:  Keep the comments to yourself.  I‟ve 

a lready warned defense counsel. 

(Tr . 1913-14).  Defense counsel then  immedia tely began  to re-cross examine 

Har t  about  the cer t a in ty of her  ident ifica t ion  of the car .  (Tr . 1914-16).  In  

addit ion  to not  object ing to the prosecutor ‟s comment  and not  seeking any 

relief from the t r ia l cour t , Appellan t  a lso did not  include any cla im of er ror  in  

the new t r ia l mot ion .  (L.F . 1737-42). 

B. Stan dard of Re vie w . 

 To preserve a  cla im of er ror , a  defendan t  must  make an  object ion  

contemporaneous with  the purpor t ed er ror  and must  include the cla im in  h is 

mot ion  for  new t r ia l.  S tate v. Davis, 318 S.W.3d 618, 637 n .10 (Mo. banc 

2010); Supreme Cour t  Rule 29.11(d).  Non -preserved issues a re reviewed for  

pla in  er ror , which  r equires a  showing tha t  the er ror  resu lted in  a  manifest  



 

 

in just ice or  a  miscar r iage of just ice.  S tate v. T aylor, 298 S.W.3d 482, 491 

(Mo. banc 2009). 

C. An alys is . 

 The prosecutor  was not  comment ing on  Appellan t ‟s r igh t  not  to test ify 

when  he sa id, “Someone does.”  Comments much  st ronger  than  tha t  have 

been  found not  to viola te the ru le aga inst  comment ing on  a  defendan t ‟s r igh t  

not  to test ify.  One such  comment  was where the prosecu tor  sta ted, “How 

does the defendant  know tha t  (the prescr ipt ion  is) fa lse, forged and 

counter feit  . . . The only one who can  actua lly say he knew is the defendant .”  

S tate v. R othaus, 530 S.W.2d 235, 238 (Mo. banc 1975).  The Cour t  a lso 

quest ioned whether  the following qua lified as a  r eference to the defendant ‟s 

r igh t  not  to test ify:  “Ther e‟s no explana t ion  for  any of th is act ivity – You‟ve 

got  a ll t h is inexplicable behavior .”  S tate v. Lawhorn , 762 S.W.2d 820, 826 

(Mo. banc 1988).  

This Cour t  has found tha t  the following a rgument , “yet  there is no one 

who has come forward with  a  reasonable explana t ion  for  how the proper ty got  

in to the defendant ‟s car ,” was not  a  reference to the defendant ‟s fa ilu re to 

test ify because the defendan t  was not  the only person  who could have 

expla ined the presence of the stolen  items in  h is car .  S tate v. S echrest, 485 

S.W.2d 96, 98-99 (Mo. 1972).  In  th is case, Appellan t  was not  the only person  



 

 

who could have expla ined how his grandmother ‟s car  got  to the gravel road 

where Har t  and other  passing motor ist s saw it .  Appellan t ‟s grandmother , a s 

the owner  of the car , could have provided tha t  explana t ion  and the jury could 

have reasonably in t erpreted the remark as applying to her .   

Even  if t he prosecutor ‟s sta t ement  were const rued as a  reference to 

Appellan t ‟s r igh t  not  to test ify, it  does not  warran t  reversa l.  There  a re two 

types of r eferences to the r igh t  not  to test ify.  S tate v. N eff, 978 S.W.2d 341, 

344 (Mo. banc 1998).  A direct  reference is made when the prosecutor  uses 

words such  as “defendant ,” “accused” and “test ify” or  their  equiva len t .  Id .  

An indirect  reference is one r easonably apt  to direct  the jury‟s a t ten t ion  to 

the defendant ‟s fa ilure to test ify.  Id .  Where an  object ion  is made and 

over ru led, a  dir ect  r eference to the defendant ‟s fa ilure to test ify will a lmost  

invar iably require r eversa l, bu t  an  ind ir ect  reference requir es reversa l on ly if 

there is a  ca lcu la ted in ten t  t o magnify tha t  decision  so as to ca ll it  t o the 

jury‟s a t t en t ion .  Id .   

At  most , the prosecutor ‟s comment  can  be considered only an  indirect  

reference to Appellan t ‟s r igh t  not  t o test ify.  It  did not  use any terms 

equiva len t  to “defendant ,” “accused” or  “test ify.”  The r ecord gives no 

indica t ion  of an  in ten t  by the prosecutor  to ca ll t he jury‟s a t t en t ion  to 

Appellan t ‟s r igh t  not  to test ify.  Lawhorn , 762 S.W.2d a t  826-27.   

Fur thermore, a s noted above, Appellan t  was not  necessar ily the only person  



 

 

who could have test ified as to how the ca r  got  to the gravel road so the 

sta tement  did not  au tomat ica lly lead the jury to the conclusion  tha t  it  was a  

reference to Appellan t .  Tha t  factor  makes the comment  no more than  an  

indirect  r eference.  S tate v. T aylor, 944 S.W.2d 925, 935 (Mo. banc 1997).   

But  the Cour t  need not  decide whether  the reference was indirect  or  

direct  because neither  type of reference warran t s reversa l in  the absence of a  

contemporaneous object ion .  N eff, 978 S.W.2d a t  345; S tate v. Parkus, 753 

S.W.2d 881, 885-86 (Mo. banc 1988).  An object ion  gives the t r ia l judge the 

chance to take appropr ia te cor rect ive st eps.  N eff, 978 S.W.2d a t  345; S tate v. 

Kem pker, 824 S.W.2d 909, 911 (Mo. banc 1992).  A defendan t  is not  

necessar ily en t it led to a  mist r ia l when even  a  dir ect  reference is made to the 

fa ilure to test ify.  Kem pker, 824 S.W.2d a t  911.  The judge can  consider  the 

sta te of the evidence and the apparent  effect  on  the jury and might  conclude 

tha t  it  is sufficien t  t o susta in  the object ion  and then  caut ion  the jury if 

requested.  Id .  The judge is not  given  tha t  chance when  defense counsel fa ils 

to object .  Id .   

Unobject ed-to r eferences, whether  direct  or  indirect , do not  r ise to the 

level of a  manifest  in just ice or  miscar r iage of just ice where the jury was given  

the no adverse inference inst ruct ion  in  MAI-CR 3d 308.14.  Id .; Parkus, 753 

S.W.2d a t  886; S tate v. Dees, 916 S.W.2d 287, 297 (Mo. App. W.D. 1995).  The 

jury in  th is case was given  tha t  in st ruct ion  as Inst ruct ion  No. 7.  (L.F . 1676, 



 

 

1701).  Defense counsel a lso discussed in  voir  dir e the fact  t ha t  the defense 

was not  obliga ted to prove or  disprove any facts , and the jury could conclude 

from tha t  discussion  tha t  Appellan t  was not  required to test ify or  present  any 

other  evidence.  (Tr . 609, 755, 877).  S ee Kem pker, 824 S.W.2d a t  911 (defense 

counsel quest ioned jurors in  voir  dir e on  whether  they would draw adverse 

inference from fa ilu re to test ify); Parkus, 753 S.W.2d a t  886 (defense counsel 

examined venir e on  defendan t ‟s r igh t  not  to test ify).  

It  is a lso impor tan t  to consider  the context  in  which  the sta tement  was 

made in  determining it s impact  on  the jury.  N eff, 978 S.W.2d a t  345.  The 

prosecutor ‟s comment  was br ief and was not  refer red to aga in .  Dees, 916 

S.W.2d a t  297.  It  was immedia tely followed by addit iona l re -cross 

examina t ion  by Appellan t .  (Tr . 1914-18).  The Sta te then  presented an  

addit iona l witness who provided lengthy t est imony.  (Tr . 1918-90).  Appellan t  

presented Lisa  Har t ‟s husband as a  defense witness and the cour t  then  took 

an  overn ight  recess before closing a rguments and submission  of the case to 

the jury for  gu ilt  phase delibera t ions.  (Tr . 1993-2055).  Aft er  list en ing to four  

days of t est imony involving th ir ty-six witnesses and more than  200 exhibit s, 

it  is not  reasonably likely tha t  the jury‟s verdict  was a ffected by two words.  

The prosecutor ‟s fleet ing, unobject ed-to comment  did not  r ise to the 

level of a  manifest  in just ice or  miscar r iage of just ice.  Appellan t ‟s poin t  

should be denied. 



 

 

III. 

 

Th e  tria l cou rt d id  n ot abu se  its  d iscre tion  in  takin g corre ct ive  

action  sh ort o f a  m istria l in  re spon se  to  a  re fe re n ce  to  Appe llan t’s  

“v io le n t h is tory” th at w as  n ot a  c le ar  re fe re n ce  to  oth e r crim e s . 

 Appellan t  cla ims tha t  the t r ia l cou r t  er r ed in  fa iling to decla re a  

mist r ia l a fter  a  law enforcement  witness sa id tha t  Appellan t ‟s h istory of 

violence was the reason  tha t  addit iona l officers were sen t  to Appellan t ‟s 

house when he was being quest ioned by two t roopers.  But  the evidence was 

admissible to counter  the nega t ive inference crea ted by the defense tha t  the 

police had prejudged Appellan t ‟s gu ilt  and tha t  t he firearms discharge a t  h is 

house may not  have been  accidenta l.  E ven  if the test imony was inadmissible, 

it  did not  const itu te clear  evidence of another  cr ime and the t r ia l cour t  thus 

did not  abuse it s discret ion  in  denying the request  for  a  mist r ia l.  

A. Un de rly in g  Facts . 

 The prosecutor  advised the jury in  the Sta te‟s opening sta tement  tha t  it  

was going to hear  about  an  incident  tha t  happened when Highway Pa t rol 

invest iga tors went  to Appellan t ‟s house to ta lk to h im on  the n ight  of 

Sergeant  Graham‟s murder .  (Tr . 1022).  The prosecutor  told the jury tha t  

officers from the Sikeston  Depar tment  of Public Safety accompanied the 

invest iga tors to the house because a  t rooper  had just  been  killed and the 



 

 

invest iga tors did not  know what  kind of situa t ion  they would be facing when 

they wen t  to the house in  the middle of the woods.  (Tr . 1022).  The 

prosecutor  then  expla ined tha t  one of the Sikeston  officers, who had been  

sta t ioned in  the woods, accidenta lly fired h is r ifle as he was get t ing up to 

leave.  (Tr . 1022).   

 Appellan t ‟s a t torneys t r ied to use tha t  incident  to their  advant age 

throughout  the t r ia l.  Counsel accused the Sta te in  the defense‟s opening 

sta tement  of t rying to prove it s case a t  any cost .  (Tr . 1033).  She sa id tha t  

Appellan t  was suspect  number  one on  the day of the murder  and tha t  he 

became the focus of the inves t iga t ion  tha t  n ight .  (Tr . 1036).  She sa id tha t  

the invest iga tors come to Appellan t ‟s home la te a t  n ight , woke h im up, and 

took h im outside to “in ter roga te” h im.  (Tr . 1036).  She descr ibed the shot  

fired from the woods as “a llegedly accidenta l” and sa id tha t  Appellan t  was 

ter r ified because he did not  know if the bullet  was meant  for  h im.  (Tr . 1036).  

 Another  of Appellan t ‟s a t torneys was cross-examining MacDonald 

Brand, a  Highway Pa t rol sergeant  who par t icipa ted in  the invest iga t ion  in to  

Sergeant  Graham‟s murder .  (Tr . 1294-96, 1359).  After  quest ion ing Brand 

about  whether  the Pa t rol looked in to suspects other  than  Appellan t , defense 

counsel a sked: 

 Q. And, therefore, every one of those other  poten t ia l 

suspects would have had their  house sur rounded by policemen 



 

 

and sn ipers as ear ly as the 20th , t he n ight  of the dea th  of 

Sergeant  Graham; is tha t  what  you‟re saying? 

 A. No, sir . 

 Q. That  every one of those people who were being 

invest iga ted by Sergeant  Graham would have been  standing 

about  five feet  away when a  bullet  went  th rough a  car  and h it  

another  officer  on  their  proper ty; is tha t  what  you‟re telling us? 

 A. No, sir . 

 Q. That  on ly happened to Lance Shockley; didn‟t  it ? 

 A. Well, I‟m not  – I wasn‟t  involved in  wha t  you‟re 

ta lking about , so I don‟t  know, sir , the deta ils of what  happened 

out  there. 

 Q. Did you  hear  about  anybody else whose house was 

sur rounded – 

 A. No, sir . 

 Q. – on  the evening tha t  it  was discovered tha t  Sergeant  

Graham was killed? 

 A. No, sir . 

 Q. Are you  aware of anybody else tha t  was standing in  

h is own front  yard when someone accidenta lly, a  sn iper , a  t ra ined 

sn iper  accidenta lly discharged h is firea rm? 



 

 

 A. No, sir . 

 Q. Only happened to Lance Shockley, didn‟t  it ? 

 A. Yes, sir . 

(Tr . 1359-60).  Defense counsel a lso brou ght  up the shoot ing when cross-

examining Brand a fter  he took the stand for  a  second t ime a t  a  la t er  stage of 

the t r ia l.  (Tr . 1503).   

 Defense counsel aga in  brought  up the incident  when examin ing 

another  Highway Pa t rol invest iga tor , Warren  Weidemann , who searched for  

evidence a t  Appellan t ‟s home (Tr . 1531): 

 Q. But  if Mr . Shockley didn‟t  do it , you  guys wasted an  

awful lot  of t ime digging up h is stuff, su r rounding h is house, and 

shoot ing a t  h im for  a  guy who didn‟t  do anyth ing.  Wouldn‟t  you  

acknowledge tha t? 

 [THE PROSECUTOR]:  Your  Honor  – 

 THE WITNESS:  I have no knowledge of anybody shoot ing 

a t  Mr . Shockley, I don‟t  feel tha t ‟s an  accura te quest ion . 

BY [DEFENSE COUNSEL]: 

 Q. All r igh t .  Well, how about  th is.  Your  search  warran t  

occur red a fter  the day t ha t  you  a re aware tha t  someone r ipped off 

a  shot , whether  it  was by accident  or  not , cor rect? 

(Tr . 1559).   



 

 

 La ter  in  the t r ia l, the Sta te ca lled Highway Pa t rol Sergean t  J eff Hea th , 

one of the officer s who went  to Appellan t ‟s house the n ight  of Sergeant  

Graham‟s murder  (Tr . 1918, 1921): 

 Q.  Before going ou t  there were you  made aware tha t  

your  super iors wanted some addit iona l people to go a long a s – I‟ll 

use the t erm “backup”? 

 A. Yes, sir . 

 Q. And who was tha t  t ha t  was going to go out  there and 

what  role were they supposed to play? 

 A. It  was the Sikeston  Depar tment  of Public Safety‟s 

SWAT team, if you  will. 

 Q. And why were they going out  with  you? 

 A. A decision  was made by my bosses, if you  will, t ha t  

due to Lance Shockley‟s violen t  h istory, tha t  – 

 [DEFENSE COUNSEL]:  Your  Honor , I object . 

 THE WITNESS:  – police should – 

 [DEFENSE COUNSEL]:  Excuse me, sir . 

 THE WITNESS:  – the SWAT team should go with  me. 

 THE COURT:  Hold on . 

 [DEFENSE COUNSEL]:  Excuse me, sir . 

 THE COURT:  You wanted to approach? 



 

 

 [DEFENSE COUNSEL]:  Yes. 

 (At  th is t ime counsel approached the bench , and the 

following proceedings were had:) 

 [DEFENSE COUNSEL]:  I object  to any in t roduct ion  of h is 

h istory.  This goes to charact er .  It ‟s on ly offered for  tha t  pu rpose, 

per iod.  I object . 

 [THE PROSECUTOR]:  J udge, I‟m not  going in to h is 

violen t  h istory.  It  goes to expla in  why they‟re ou t  there.  They‟ve 

been  bea t ing up on  these people and they had to open  th is door  as 

why they went  ou t  t here and why it  happened.  It  goes to expla in  

th is. 

 [DEFENSE COUNSEL]:  J udge, it  doesn‟t  – 

 [THE PROSECUTOR]:  And I wasn‟t  going in to h is h istory. 

 THE COURT:  All r igh t .  Hold on .  I‟m going to susta in  the 

object ion .  Are you  r equest ing the inst ruct ion  from the Cour t ? 

 [DEFENSE COUNSEL]:  Yes, J udge.   As I under stood it  

the object ion  has been  susta ined a s th is goes to charact er  and 

tha t  it ‟s not  been  in t roduced because our  clien t  hasn‟t  t est ified 

and in t roduced h is character .  Tha t  was our  whole object ion .  

 THE COURT:  And what  do you  wish  me to inst r uct  the 

jury? 



 

 

 [DEFENSE COUNSEL]:  I a sk tha t  the jury be inst ructed 

to disregard tha t  st a tement .  I need to know the ru ling on  tha t  

one, and then  I‟ll ask for  fur ther  relief depending on  the ru ling.  

 THE COURT:  I‟ll susta in  tha t .  I in tend on  so inst ruct ing. 

 [DEFENSE COUNSEL]:  I a sk tha t  it  be st r icken  from the 

record, a lthough I know th is is a  st range request  bu t  it  st ill is I 

believe the next  step, so I would a sk tha t  it  be st r icken  from the 

record for  a ll pu rposes other  than  r eview by any reviewing cour t . 

 THE COURT:  Pract ica lly I don‟t  know what  effect  tha t  

has.  I‟m going to in st ruct  the jury to disregard the last  comment , 

bu t  it  has to be preserved for  appea l so I‟m not  sure exact ly what  

you‟re asking. 

 [DEFENSE COUNSEL]:  Well, J udge, I‟m asking tha t  it  be 

st r icken  from the record for  any purpose.  I believe we can  have it  

st r icken  so the reviewing cour t  can‟t  consider  it  a s evidence in  the 

case either .  So I th ink I have to make the request .  

 THE COURT:  To tha t  effect  it  will be st r icken  a s evidence 

in  th is case.  It  sha ll remain  on  the record for  purposes of appea l.  

 [DEFENSE COUNSEL]:  All r igh t , J udge, we‟d ask for  a  

mist r ia l.  I believe tha t  was a  sta temen t  tha t  was asked for  and 

responded to tha t  [the prosecutor ] knew he was going to ask  the 



 

 

quest ion  and knew why he was going to in t roduce it . Those 

purposes were improper .  Now it ‟s pu t  someth ing to the jury they 

had no informa t ion  about .  This is the fir st  t ime and it ‟s the last  

witness.  It ‟s been  done solely to prejudice my clien t  in  th e eyes of 

the jury.  There was no quest ion  ever  about  – you  know put  from 

us to anybody about  why they were there.  It  was because he was 

sa fe or  it  was a  decision  by the Highway Pa t rol to send those 

people ou t  there.  What  ended up happening has been  the subject , 

not  necessar ily cross-examina t ion . 

 It  was in t roduced by the Sta te as ear ly as their  opening 

sta tement , and every chance they‟ve had to ta lk  abou t  it , t hey‟ve 

character ized it  as a  silly lit t le incident , tha t  it  was an  accident , 

tha t  it  was someth ing tha t  just  happened.  They in t roduced it  

in to th is case, not  u s.  We ask for  a  mist r ia l, J udge, because I 

don‟t  believe there‟s any way to cure the prejudice tha t ‟s 

occur red. 

 THE COURT:  All r igh t .  Tha t  request  is denied and 

over ru led. 

 (Proceedings r eturned to open  cour t .) 

 THE COURT:  The jury is inst ructed to disregard any 

comment  made by the witness regarding any character  or  



 

 

reputa t ion  of the defendant  and it  should not  be const rued a s 

evidence in  th is case. 

 P lease proceed. 

BY [THE PROSECUTOR]: 

 Q. Were they provided to you  for  your  sa fety? 

 A. Yes, sir . 

(Tr . 1922-25).  Sergeant  Heath  wen t  on  to test ify tha t  a fter  he and h is 

par tner  left  Appellan t ‟s house, a  r ifle belonging to one of the SWAT team 

members discharged and the bullet  st ruck another  officer  sit t ing in  a  veh icle.  

(Tr . 1933).  Tha t  incident  led Appellan t  to go to the Pa t rol command post  t he 

next  day and a sk tha t  Sergeant  Heath  meet  h im a t  h is work site.  (Tr . 1934).  

 Appellan t ‟s mot ion  for  new t r ia l included a  cla im tha t  the t r ia l cour t  

er red in  fa iling to gran t  a  mist r ia l when Sergeant  Heath  commented on  

Appellan t ‟s violen t  h istory.  (L.F . 1738).  The mot ion  a lleged tha t  the 

sta tement  was a  comment  on  Appellan t ‟s character  and evidence of pr ior  bad 

acts and uncha rged cr imes.  (L.F . 1738). 

B. Stan dard of Re vie w . 

 Appellan t ‟s cla im is on ly par t ia lly preserved.  To preserve an  object ion  

to evidence for  r eview, the object ion  must  be specific and the poin t  r a ised on  

appea l must  be based on  the same theory presented to the t r ia l cour t .  S tate 



 

 

v. Knese, 985 S.W.2d 759, 766 (Mo. banc 1999).  The object ion  made a t  t r ia l 

was tha t  the cha llenged test imony was character  evidence tha t  was not  

admissible because Appellan t  had not  pu t  h is character  a t  issue.  (Tr . 1923).  

Defense counsel even  sta ted tha t  t ha t  was the whole object ion .  (Tr . 1923).  

But  the scope of the object ion  was broadened in  the new t r ia l mot ion  and on  

appea l by the addit ion  of a llega t ions tha t  the test imony const itu ted evidence 

of pr ior  bad act s, uncharged cr imes, and propensity.  (L .F . 1738; Appellan t ‟s 

Brf., p. 55).  Those addit iona l theor ies have not  been  preserved and can  on ly 

be reviewed for  pla in  er ror , which  r equires a  showing tha t  t he er ror  r esu lted 

in  a  manifest  in just ice or  a  miscar r iage of just ice.  T aylor, 298 S.W.3d a t  491. 

To the exten t  Appellan t ‟s cla im is preserved, the following st andard of 

review applies.  A mist r ia l is a  dra st ic remedy, gran ted only in  ext raordinary 

circumstances.  S tate v. J ohnson , 968 S.W.2d 123, 134 (Mo. banc 1998).  

Because the t r ia l cour t  is in  a  bet t er  posit ion  to observe the evidence and it ‟s 

impact , t he gran t ing of a  mist r ia l rest s with in  it ‟s sound discret ion .  Id .  

Appella t e review is for  abuse of discret ion .  Id .  An abuse of discret ion  occur s 

when the t r ia l cour t ‟s ru ling is clear ly aga inst  the logic of the circumstances 

then  before the cour t  and is so a rbit ra ry and unreasonable a s to shock the 

sense of just ice and indica te a  lack of ca refu l considera t ion .  S tate v. Fassero, 

256 S.W.3d 109, 115 (Mo. banc 2008). 

  



 

 

C. An alys is . 

 Appellan t  received more relief than  he was en t it led to when the t r ia l 

cour t  sust a ined h is object ion  to Sergean t  Heath‟s test imony.  Evidence of 

un t r ied cr imes may be admissible to provide the jury with  a  complete and 

coherent  picture of the event s tha t  t ranspired.  S tate v. Prim m , 2011 WL 

2552599 a t  *4 (Mo. banc, J une 28, 2011).  Defense counsel r epea tedly cross-

examined witnesses about  the police sur rounding Appellan t ‟s home and the 

Sta te was en t it led to expla in  to the jury why those officers were there.   

The evidence was a lso admissible to counter  the inference tha t  the 

defense crea ted from the opening sta tement  on , tha t  the gunshot  fir ed a t  

Appellan t ‟s home may not  have been  accidenta l and was indica t ive of the 

police prejudging Appellan t ‟s gu ilt  and going to any lengths to br ing h im to 

account  for  Sergean t  Graham‟s murder .  Evidence tha t  might  otherwise be 

admissible can  never theless become admissible because a  par ty has opened 

the door  to it  with  a  theory presented in  the opening st a tement .  S tate v. 

R utter, 93 S.W.3d 714, 727 (Mo. banc 2002).  A defendant ‟s opening 

sta tement  can  therefore open  the door  to evidence of a  pr ior  cr ime.  Id .  And 

evidence of a  defendant ‟s cha racter  can  a lso be a dmissible when it  is offered 

to rebut  another  issue tha t  t he defendant  has in jected in to the case.  S tate v. 

Goodwin , 43 S.W.3d 805, 814-15 (Mo. banc 2001). 



 

 

Even  if t he evidence was not  admissible, the t r ia l cour t ‟s act ion  of 

susta in ing Appellan t ‟s object ion  and inst ruct ing the jury to disregard the 

test imony was a  sufficien t  remedy.  A t r ia l cour t  does not  abuse it s discret ion  

in  denying a  mist r ia l un less the test imony object ed to consist s of clea r  

evidence of another  cr ime.  S tate v. Brown , 998 S.W.2d 531, 547 (Mo. banc 

1999). The passing r eference to Appellan t ‟s “violen t  h istory” did not  

const itu t e clear  evidence of another  cr ime under  the precedents of th is Cour t  

and the Cour t  of Appea ls. 

A witness‟s st a tement  tha t  he knew the defendan t  “from the 

peniten t ia ry” was found to be vague and indefin it e because it  did not  show 

what  cr ime the defendant  had been  accused of, or  tha t  he was convicted of 

any other  cr ime.  S tate v. R iggins, 987 S.W.2d 457, 462 (Mo. App. W.D. 1999).  

The t r ia l cour t  thus did not  commit  reversible er ror  when it  denied the 

defendan t ‟s request  for  a  mist r ia l.  Id .  Passing references to a  defendant ‟s 

parole officer  a lso did not  const itu te a  clear  reference to other  cr imes.  S tate 

v. Boulware, 923 S.W.2d 402, 406 (Mo. App. W.D. 1996); S tate v. Price, 787 

S.W.2d 296, 302 (Mo. App. W.D. 1990).  Nor  did test imony tha t  the defendant  

“was wanted . . . for  another  inciden t ,” or  test imony tha t  the defendant  was 

wanted on  a  capias warran t  when a r rested for  the offense for  which  he was 

on  t r ia l.  S tate v. S im m ons, 955 S.W.2d 729, 738 (Mo. banc 1997); S tate v. 

Lanos, 14 S.W.3d 90, 96 (Mo. App. E .D. 1999).   



 

 

Other  vague and indefin ite r eferences to other  cr imes include 

test imony tha t  the defendant  had used a liases in  the past .  Brown , 998 

S.W.2d a t  547; S tate v. Hornbuck le, 769 S.W.2d 89, 95-96 (Mo. banc 1989).  

Also, t est imony tha t  the defendant  had a lways been  willing in  the past  to 

ta lk to the police.  Hornbuck le, 769 S.W.2d a t  96.  And test imony tha t  the 

defendan t  had sa id, “Let ‟s  bea t  the cops now like I bea t  the cops before,” did 

not  compel a  mist r ia l.  S tate v. J ackson , 836 S.W.2d 1, 4, 6 (Mo. App. E .D. 

1992).  While the cour t  found tha t  t he t est imony was a  reference to other  

possible cr imina l act s, it  a lso ru led tha t  the t r ia l cour t  was in  the best  

posit ion  to judge the sta tement ‟s impact  on  the jury.  Id . a t  6. 

Like the sta tements above, t he test imony tha t  Appellan t  had a  violen t  

h istory did not  ident ify any specific cr ime tha t  Appellan t  may have 

commit ted and did not  indica te tha t  Appellan t  had been  a r r ested for , charged 

with , or  convict ed of any cr imes involving violence.   

F ina lly, Appellan t  cannot  be sa id to be prejudiced because other  

test imony rega rding past  cr imina l act s had been  admit ted without  object ion .  

Hornbuck le, 769 S.W.2d a t  96.  By the t ime tha t  Sergeant  Heath  test ified, the 

jury had a lready heard extensive evidence abou t  the au tomobile cra sh  tha t  

killed J effrey Bayless and Appellan t ‟s effor t s to concea l h is involvement  from 

the police.   



 

 

Because Sergeant  Heath‟s  test imony was not  a  clear  reference to other  

cr imes, t he t r ia l cou r t  did not  abuse it s discret ion  in  denying the mot ion  for  a  

mist r ia l.  Appellan t  received adequate r elief when h is object ion  was 

susta ined and when  the jury was inst ructed to disregard the sta tement .  

Appellan t ‟s poin t  should be denied. 

  



 

 

IV. 

Th e  tria l cou rt d id  n ot e rr in  ove rru lin g  h is  m otion  for n e w  

tria l be cau se  cu m u lative  e rror can n ot be  pre dicate d on  a  se rie s  of 

in c ide n ts  th at  do  n ot by  th e m se lve s  con stitu te  tria l cou rt e rror.  

 Appellan t  cla ims tha t  the t r ia l cou r t  er r ed in  over ru ling h is mot ion  for  

new t r ia l based on  the cumula t ive prejudicia l effect  of propensity and 

character  evidence and a rgument .  Appellan t  list s th ree such  inciden ts in  h is 

poin t  relied on:  (1) Sergeant  Heath‟s test imony tha t  Appellan t  had a  violen t  

h istory; (2) the project ion  of a  photograph  of Appellan t  in  ja il cloth ing; and (3) 

the prosecutor ‟s closing a rgument  tha t  compared Appellan t ‟s behavior  in  the 

fa ta l au tomobile accident  to h is behavior  in  shoot ing Sergea nt  Graham.  

(Appellan t ‟s Brf., p. 56).  Appellan t  discusses an  addit iona l incident  in  the 

a rgument  por t ion  of h is br ief, a  comment  by Highway Pa t rol Sergean t  

Warren  Weidemann  tha t  expressed h is belief tha t  Appellan t  had shot  

Sergeant  Graham.  (Appellan t ‟s Brf., p. 93). 

 Appellan t ‟s cla im fa ils because there was no t r ia l cour t  er ror  in  any of 

the individua l instances about  which  he compla ins.  Under  th is Cour t ‟s 

precedent s, numerous non -er rors cannot  add up to er ror . 

  



 

 

A. Un de rly in g  Facts . 

 1. Reference to Appellan t ‟s violen t  h istory. 

 Sergeant  Heath‟s test imony tha t  back -up officers were sen t  to 

Appellan t ‟s home because of h is violen t  h istory has been  thoroughly 

discussed in  the previous poin t .  Ra ther  than  repea t  those facts and 

a rgument , Respondent  incorpora tes the response to Appellan t ‟s Poin t  III in to 

the response to th is poin t . 

 2. Display of photograph . 

 When Sergeant  Hea th  test ified, the prosecutor  showed h im Sta te‟s 

Exhibit  2 and asked h im to ident ify it .  (Tr . 1919).  Sergeant  Heath  r eplied 

tha t  it  was a  picture of Lance Shockley.  (Tr . 1919).  The prosecutor  offered 

the exhibit  in to evidence and defense counsel objected  on  the basis t ha t  it  was 

a  picture of Appellan t  in  an  orange jumpsuit  and in  front  of an  ident ifica t ion  

char t .  (Tr . 1919).  The pr osecutor  responded tha t  the photo was from the 

shoulders up and tha t  he was not  going to refer  to the cloth ing.  (Tr . 1919).  

Defense counsel sta ted tha t  the prosecu tor  could show the photo to Sergeant  

Heath  but  tha t  he objected to it  being in  evidence.  (Tr . 1920).  The cour t  

susta ined the object ion .  (Tr . 1920). 

 Defense counsel asked to approach  the bench  a  few minutes la ter : 

[THE PROSECUTOR];  F ir st  of a ll, my apologies. 



 

 

[DEFENSE COUNSEL]:  J udge, I want  to make a  record about  – 

you  know, [the prosecutor ] and I we get  in to it  an  awful lot .  I 

have noth ing but  respect .  I don‟t  mean anyth ing I  say to mean 

tha t  I th ink he‟s, you  know, anyth ing but  an  excellen t  lawyer .  I 

hope he would feel t ha t  much abou t  me.  However , inadver t en t ly 

– I hope – the photograph  tha t  was just  displayed before th is 

tu rned ou t  to be Exhibit  No. 2, which  has been  excluded from the 

jury‟s considera t ion .  My guess is it  was there – to give [the 

prosecutor ] the benefit  of the doubt  – because he planned on  

showing it  if it  had been  admit ted.  I‟m guessing tha t ‟s how these 

th ings have been  cued up.  However , giving h im the benefit  of the 

doubt  I would just  a sk – and there‟s no way not  to h ighlight  it  

now, J udge, bu t  I‟m in  a  pickle. 

 So I wou ld just  ask tha t  to the exten t  tha t  anyone viewed 

the photograph  being put  up tha t  t hey be inst ruct ed to disregard 

it .  Tha t ‟s the only r ecord I would make for  tha t .  I‟m not  a lleging 

bad fa ith .  I‟m not  a lleging anyth ing other  than  it ‟s unfor tuna te.  

But  now I th ink the jury needs to be inst ructed a s to it . 

 [THE PROSECUTOR]:  J udge, just  for  the record I‟ll st a te 

tha t  I had had it  cued up on  th is.  What  he didn‟t  sta t e was we‟ve 

been  using a  Powerpoin t  tha t  we turn  the screen  off when it ‟s not  



 

 

in  use in  an  effor t  to save t ime and not  be fumbling a round with  

the jury.  In  an  expecta t ion  tha t  the photograph  would be 

admit ted, I had it  cued up for  tha t .  When I went  to turn  to the 

other  photograph , I had to h it  a  bu t ton  and it  projected up there 

and I immedia tely went  to another  photograph .  My guessst imate 

is if they saw it , it  would have been  for  a  split  second. 

 [DEFENSE COUNSEL]:  I don‟t  disagree with  any of tha t .  

I‟m just  r equest ing some temporary relief to the exten t  tha t  – 

 THE COURT:  All r igh t . 

 (Proceedings returned to open  cour t .) 

 THE COURT:  The jury is inst ructed to disregard, if you  

saw, the last  picture tha t  was on  the screen .  The Cour t  sust a ined 

the object ion  to tha t  exhibit  and it  should be disr egarded by the 

jury for  any reason . 

(Tr . 1926-27).  Despite h is acknowledgment  tha t  th e picture was displayed 

inadver t en t ly, and despite h is fa ilu re to ask for  any relief besides the cura t ive 

inst ruct ion  given  by the cour t , defense counsel ra ised a  cla im in  the new t r ia l 

mot ion  tha t  the t r ia l cour t  er r ed in  not  decla r ing a  mist r ia l because the 

display of the picture const itu ted impermissible evidence of pr ior  bad acts 

and was a  comment  on  Appellan t ‟s character .  (L.F . 1738). 

 



 

 

 3. Sta tement  tha t  Appellan t ‟s shots were not  accidenta l. 

 The test imony of Highway Pa t rol Sergeant  Warren  Wiedemann tha t  is 

now being cha llenged was elicited when defense counsel was cross -examining 

h im about  the incident  where a  police officer ‟s gun  inadver t en t ly discharged 

just  a fter  invest iga tors had fin ished quest ion ing Appellan t : 

 A. You‟re a sking me to ver ify someth ing tha t  I don‟t  

know for  sure exact ly what  happened. 

 Q. I‟m not  a sking you  – 

 A. I‟ve heard th ings second – and th ird-hand.  I was not  

there. 

 Q. So you  – 

 A. I don‟t  know exact ly what  happened there tha t  n ight .  

 Q. And so you  can‟t  t ell the jury tha t  t ha t  happened 

before you  a ll went  ou t  there to search? 

 A. I know there was an  accidenta l discharge.  Tha t ‟s a ll 

I know for  sure. 

 Q. All r igh t .  And tha t  was an  acciden ta l discharge by 

someone other  than  Mr . Shockley, cor rect? 

 A. Yes.  I don‟t  believe h is shots were accidenta l. 

 Q. It  was – And now, let ‟s examine tha t  ignorant  

sta tement , can  we?  All r igh t .  The quest ion  to you , sir , as I 



 

 

understand was you  can‟t  say tha t  Mr . Shockley fired any shots 

tha t  n ight  and tha t  it  was fir ed by a  law enforcement  officer .  

Your  response was tha t , “I don‟t  believe h is shots were 

accidenta l,” thus suggest ing tha t  he shot  Sergeant  Graham, 

r igh t? 

 A. Yes, sir .  

 Q. That ‟s your  bias, cor rect? 

 A. That ‟s the resu lt  of t he invest iga t ion , sir . 

 Q. Your  invest iga t ion , cor rect? 

 A. It  was a  combina t ion  of many people‟s invest iga t ion . 

 Q. All r igh t .  And yet , we haven‟t  heard any resu lt s.  We 

haven‟t  heard one piece of DNA evidence tha t  t ies Lance 

Shockley to the scene, have we? 

 A. No, sir . 

 Q. We haven‟t  heard one ident ifica t ion  from anybody 

there tha t  says he was a t  the scene, have we? 

 A. No, sir . 

 Q. In  fact , you  then  a re aware, obviously, of some 

ba llist ics resu lt s, cor rect? 

 A. Yes, sir . 



 

 

 Q. Okay.  Tha t  a re tot a lly debunked by the exper t  tha t  

was – 

 [THE PROSECUTOR]:  Your  Honor  – 

 [DEFENSE COUNSEL]:  – h ired to confirm those resu lt s. 

 [THE PROSECUTOR]:  Your  Honor , th is is a rgumenta t ive, 

it  ca lls for  hear say. 

 THE COURT:  Susta ined as to tha t  object ion . 

BY [DEFENSE COUNSEL]: 

 Q. In  fact  there were two people who did ba llist ics 

resu lt s; were there not? 

 A. I have read the lab r esu lt s on  one.  I‟ve not  seen  any 

repor t s on  the second. 

 Q. Are you  t elling the jury you‟re not  aware tha t  the 

second person  h ired by the Sta te sa id tha t  the fir st  person  was 

wrong? 

 [THE PROSECUTOR]:  Your  Honor  – 

BY [DEFENSE COUNSEL]:   

 Q. Are you  not  aware of tha t? 

 [THE PROSECUTOR]:  Your  Honor , tha t  is not  t he case.  

Could we please approach? 

 THE COURT:  Susta in  the object ion . Let ‟s move on . 



 

 

BY [DEFENSE COUNSEL]:   

 Q. When we ta lk about  an  invest iga t ion , shouldn‟t  you  

have an  open  mind a t  some poin t?  Wouldn‟t  tha t  be a  good th ing 

to have? 

 A. Yes, sir . 

 Q. And have you  ever  heard of th is th ing, the 

presumpt ion  of innocence?  Is tha t  someth ing tha t  you‟re vaguely 

aware of? 

 A. Yes, sir . 

 Q. All r igh t .  And tha t ‟s someth ing tha t  exist s a t  least  

for  someone accused of a  cr ime up through and unt il the t ime the 

jury decides tha t  it  should be removed, r igh t? 

 [THE PROSECUTOR]:  J udge, th is is a rgumenta t ive.  It  

a lso ca lls for  – It ‟s get t ing close to invading the province of the 

jury. 

 THE COURT:  It  is a rgumenta t ive. Let ‟s move on . 

 [DEFENSE COUNSEL]:  All r igh t . 

 THE COURT:  Susta ined. 

BY [DEFENSE COUNSEL]:  



 

 

 Q. And yet , you‟ve quit e clear ly expressed your  bia s by 

indica t ing some existence of some evidence tha t  th is ju ry hasn‟t  

heard. 

 [THE PROSECUTOR]:  Your  Honor , I‟m going to object .  

He asked a  quest ion  and it  was answered. 

 [DEFENSE COUNSEL]:  No, J udge.  I a sked the quest ion  

and he didn‟t  answer  the quest ion .  He blur ted ou t  some ignorant  

remark. 

 THE COURT:  All r igh t .  Let ‟s keep the comments to 

ourselves.  Let ‟s move on . 

 [DEFENSE COUNSEL]:  I don‟t  have anyth ing else. 

(Tr . 1560-63).  Despite not  a sking for  any relief from the t r ia l cour t , 

Appellan t ‟s new t r ia l mot ion  conta ined a  cla im tha t  the t r ia l cour t  er red in  

not  decla r ing a  mist r ia l when Sergeant  Wiedemann sa id tha t  Appellan t ‟s 

shot  was not  accidenta l.  (L.F . 1738). 

 4. Sta te‟s closing a rgument . 

Appellan t  a lso compla ins about  a  por t ion  of the prosecu tor ‟s closing 

a rgument  in  the guilt  phase of the t r ia l tha t  began  with  the prosecutor  

recapping some of the evidence tha t  poin ted to Appellan t ‟s gu ilt : 

Ladies and gent lemen, there has been  a  lot  of evidence in  

th is case.  But  if you  look a t  the evidence there is on ly one 



 

 

conclusion  tha t  you  can  have.  Tha t  on  March  20th  Lance 

Shockley drove h is grandma‟s car  ou t  a t  tha t  t ime.  Tha t  on  

March  20th  when Sergeant  Graham got  off work he got  murdered 

by Lance Shockley.  Tha t  pr ior  to tha t  da te a ll t he evidence is 

tha t  he was looking to solve h is problem.  He wasn‟t  going to ja il.  

And while [defense counsel] sa id everybody knew about  th is, 

everybody knew Lance was out  there a t  th is leaving the scene, 

there‟s one person  tha t  didn‟t  know about  it  and had a  job to find 

out .  The one person  was Sergean t  Graham.  The one person  they 

keep kicking, a  dead man.  Sergeant  Graham lied to Ivy Napier , 

how horr ible is tha t .  Imagine tha t , a  h ighway pa t rolman lying.  

Bea t ing on  the police.  Compare tha t  lie, going to Ivy Napier , who 

is lying, telling her  a  small white lie, hey, Lance fessed up; why 

don‟t  you  just  t ell what  rea lly happened, get t ing the t ru th  out  of 

her  abou t  a  vehicu la r  homicide.  A man was killed tha t  n igh t  too.  

Another  felony was commit ted.  He left  the scene, another  felony.  

Pr ison  t ime.  Sergeant  Graham was doing h is job. 

(Tr . 2051).  Defense counsel objected tha t  the prosecutor  was a rguing 

propensity.  (Tr . 2051).  The prosecutor  r esponded tha t  he was compar ing lies 

in  the case and was ta lking about  mot ive.  (Tr . 2051-52).   



 

 

 The cour t  eventu a lly concluded tha t  the prosecutor  did not  a rgue 

propensity, bu t  was prepar ing to a rgue mot ive.  (Tr . 2053).  The cour t  

never theless gave the jury a  caut ionary inst ruct ion : 

 THE COURT:  The Cour t  will inst ruct  t he jury – and aga in  

I remind you  as I previou sly read to you , the Cour t  does not  mean 

to assume is (sic) t rue any fact  refer red to in  a rgument  and these 

inst ruct ions a t  any t ime, anyth ing I say to believe my opin ion  of 

what  the facts a re.  Tha t  is completely ir relevant .  You  are the 

sole decider  of t he facts in  th is case.  You should remember  the 

evidence as presented to you  and base your  decision  on  tha t  

evidence and tha t  evidence a lone.  I will fur ther  inst ruct  you  tha t  

the jury should not  consider  past  conduct  as an  indica t ion  or  

propensity to comm it  the present  offense. 

 Counsel may proceed. 

 [THE PROSECUTOR]:  Wha t  I was saying was compare 

h is lies and h is fr iends‟ lies to the cover ing up those cr imes and 

h is lies cover ing up the cr ime of murder  to what  Sergeant  

Graham did to Ivy Napier .  Again , if you‟ve got  the facts, you  bea t  

them with  the facts.  If you  got  the law, you  would bea t  them 

with  the law.  If you  don‟t  have it , you  bea t  on  the cops, and 

they‟re kicking Sergeant  Graham while he‟s down. 



 

 

(Tr . 2054-55).  Appellan t ‟s new t r ia l mot ion  cont a ined a  cla im tha t  t he t r ia l 

cour t  er red in  over ru ling h is object ion  when “[t ]he Sta te a rgued tha t  the 

„defendant  walked away from the body of J eff Bayless just  like he walked 

away from the body of Sgt . Graham.‟”
12

  (L.F . 1739).  The mot ion  a lleged tha t  

the a rgument  demonst ra ted Appellan t ‟s propensity to kill and was evidence 

of pr ior  bad act s and bad character .  (L.F . 1739). 

B. Stan dard of Re vie w . 

 A t r ia l cour t ‟s denia l of a  mot ion  for  new t r ia l is reviewed for  an  abuse 

of discret ion .  S tate v. Midk iff , 286 S.W. 20, 24 (Mo. 1926); S tate v. R ios, 314 

S.W.3d 414, 418 (Mo. App. W.D. 2010).  An abuse of discret ion  occurs when 

the t r ia l cour t ‟s ru ling is clear ly aga inst  the logic of the circumstances then  

before the cour t  and is so a rbit ra ry and unreasonable as to shock the sense of 

just ice and indica te a  lack of carefu l considera t ion .  Fassero, 256 S.W.3d a t  

115. 

C. An alys is . 

 Appellan t ‟s cla im is based on  the a lleged cumula t ive effect  of the 

incidents specified above.  But  there is no cumula t ive effect  t o consider  if the 

individua l cla ims of er ror  lack mer it .  “Numerous non -er rors cannot  add up to 

                                         
12

  The prosecutor  never  made the quoted sta temen t  and did not  make any 

sta tement  simila r  to tha t .  (Tr . 2023-35, 2047-55). 



 

 

er ror .”  S tate v. Hun ter, 840 S.W.2d 850, 869-70 (Mo. banc 1992).  There was 

no t r ia l cour t  er ror  in  any of the in stances tha t  Appellan t  compla ins of.   

1. Cour t  took adequate cor rect ive act ion  when Sergeant  Heath  

test ified about  Appellan t ‟s violen t  h istory. 

Appellan t  does not  offer  any addit iona l a rgument  about  Sergeant  

Heath‟s r eference to Appellan t ‟s “violen t  h istory.”  Respondent  therefore 

incorpora tes the a rgument  from Poin t  III in to th is poin t .  

2. Appellan t  received a ll requested r elief when mug shot  was 

inadver t en t ly displayed to the jury. 

 Appellan t  cla ims tha t  h is mug shot  was displayed to the jury twice but  

the t ranscr ipt  does not  suppor t  tha t  asser t ion .  The t ranscr ipt  indica tes tha t  

the prosecutor  showed the photograph  to the witness and asked h im to 

ident ify it .  (Tr . 1919).  The prosecutor  then  offered the photograph  in to 

evidence and it  was only then  tha t  defense counsel objected.  (Tr . 1919).  The 

ordinary procedure is to have a  witness ident ify the exhibit , to ask the cour t  

to admit  the exhibit  in to evidence and, if tha t  request  is gran ted, to a sk the 

cour t  for  permission  to publish  the exhibit  to the jury.  Defense counsel sa id 

noth ing in  the course of making h is object ion  to indica te tha t  the jury had 

seen  the photograph  before the cour t  ru led on  it s admission .  (Tr . 1919-20).  It  

st retches credulity to believe tha t  counsel would have object ed to admission  

of the picture but  would not  have r a ised the issue of the photograph  being 



 

 

displayed to the jury and asked for  some type of relief, if tha t  had in  fact  

happened.  And the mot ion  for  new t r ia l conta ined no a llega t ion  tha t  the 

photograph  had been  displayed twice.  (L.F . 1738).  The reasonable reading of 

the record is thus tha t  the photograph  was displayed to the jury only once, 

br iefly and inadver t en t ly.  (Tr . 1926-27). 

 When tha t  inadver t en t  display did happen , Appellan t  asked the cour t  

for  some “temporary relief,” which  the cour t  gran ted by inst ruct ing the jury 

to disregard the picture.  (Tr . 1927).  Appellan t  r equested no fur ther  r elief 

from the t r ia l cour t .  The adequ acy of the cor rect ive act ion  t aken  by the t r ia l 

is assumed.  S tate v. S curlock , 998 S.W.2d 578, 586 (Mo. App. W.D. 1999).  If 

a  more drast ic relief was warran ted, then  it  was up to defense counsel to 

request  t ha t  relief.  Id .  When  the defendant  has received the relief t ha t  he 

requested, he cannot  cla im er ror  on  appea l.  Id .   

 And the inadver tan t  display of the photograph  would not  have 

necessita ted a  mist r ia l had such  a  request  been  made.  Police photographs, 

including “mug shot s” a re considered neut ra l a nd do not , in  and of 

themselves, const itu te evidence of other  cr imes where incu lpa tory 

informat ion  is masked.  S tate v. Carr, 50 S.W.3d 848, 856 (Mo. App. W.D. 

2001); S tate v. McCauley, 831 S.W.2d 741, 742 (Mo. App. E .D. 1992).  The 

admission  of a  mug shot  const itu tes prejudicia l evidence of other  cr imes only 

when the photograph  or  the accompanying test imony discloses a  defendant ‟s 



 

 

pr ior  a r rest s or  convict ions.  S tate v. Ware, 326 S.W.3d 512, 523-24 (Mo. App. 

S.D. 2010).  The photograph  tha t  was br iefly displayed before the jury was 

taken  from the shou lders up.  (Tr . 1919; Sta te's Ex. 2).  Appellan t  was 

wear ing an  orange jumpsuit  in  the pictu re and a  height  sca le can  be seen  in  

the background.  (Sta te's Ex. 2).  But  there is noth ing to indica te when the 

photograph  was taken .  The jury would of course know tha t  Appellan t  was 

a r rested for  Sergeant  Graham‟s murder  and would expect  t ha t  a  booking 

photograph  was taken  a t  tha t  t ime.  No test imony was presented to suggest  

tha t  the photograph  was taken  in  connect ion  with  some other  offense.  In  

fact , the record made by the prosecutor  a t  the bench  and the subsequent  

quest ion ing compar ing Appellan t ‟s appearance a t  t r ia l to h is appearance 

when he was quest ioned suggests tha t  t he picture was taken  in  connect ion  

with  the a r rest  for  Sergeant  Graham‟s murder .  (Tr . 1919, 1921).   

 When there is no evidence disclosing a  defendant ‟s pr ior  a r r est s or  

convict ions, the defendant  has the burden  of proving tha t  the average juror  

er roneously believed tha t  the mug shot  was evidence of some pr ior  cr ime. 

Carr, 50 S.W.3d a t  857; S tate v. McMillan , 593 S.W.2d 629, 632-33 (Mo. App. 

S.D. 1980).  Appellan t  has not  met  tha t  burden  and there is noth ing present  

in  the facts and circumstances of the case indica t ing tha t  the jurors would 

have considered the picture to be evidence of other  cr imes.  S im m ons, 955 

S.W.2d a t  738; Carr, 50 S.W.3d a t  857.  Appellan t  has thus a lso fa iled to 



 

 

show tha t  the jury‟s oppor tun ity to see the picture was so greivous tha t  the 

er ror  could have been  cured in  no other  way than  by mist r ia l.  McMillan , 593 

S.W.2d a t  633. 

3. Appellan t  waived cla im about  sta temen t  tha t  h is gu nshot  was 

not  accidenta l when  he did not  object  bu t  instead t r ied to use the 

sta tement  to suppor t  the defense theory. 

Appellan t  a lso compla ins about  Sergean t  Wiedemann‟s sta tement  

dur ing cross-examina t ion  by defense counsel tha t , “I don‟t  believe 

[Appellan t ‟s] shots were accidenta l.” (Tr . 1560).  Appellan t ‟s cla im 

about  tha t  sta temen t  can  be disposed of th rough  the holding adopted by 

th is Cour t  tha t  a  defendant  cannot  compla in  of mat ter s brought  in to 

the case by h is counsel‟s quest ions.  S tate v. Paige, 446 S.W.2d 798, 806 

(Mo. 1969); S tate v. Malone, 951 S.W.2d 725, 729 (Mo. App. W.D. 1997). 

Addit iona lly, instead of object ing or  request  any relief, Appellan t  

st ra tegica lly decided to cross-examine Sergeant  Wiedemann about  the  

sta tement  to fur ther  the defense theory tha t  the police had pre-judged 

Appellan t ‟s gu ilt .  (Tr . 1560-63).  A st r a tegic decision  not  to object  to 

test imony const itu t es a  waiver  of any cla im of er ror .  S tate v. J ohnson , 

284 S.W.3d 561 582 (Mo. banc 2009).  Appellan t  cannot  seek to u t ilize 

evidence in  the pursu it  of reasonable t r ia l st ra tegy and then  turn  

a round on  appea l and cla im tha t  the same evidence was inadmissible 



 

 

and prejudicia l.  S tate v. Carollo, 172 S.W.3d 872, 876 (Mo. App. S.D. 

2005).  Because Appellan t  opted to use Sergeant  Wiedemann‟s 

sta tement  to h is advantage instead of object ing or  seeking other  relief, 

the t r ia l cour t  did not  pla in ly er r  in  fa iling to sua sponte decla re a  

mist r ia l.  R ios, 314 S.W.3d a t  425. 

4. Appellan t  received a ll requested r elief when he object ed to 

the Sta t e‟s closing a rgument . 

As to the compla in t  about  the Sta te‟s closing a rgument , Appellan t  

asked for  and r eceived an  inst ruct ion  to the jury tha t  it  could not  consider  

past  conduct  as indica t ing a  propensity to commit  the present  offense.  (Tr . 

2051-54).  Appellan t  did not  r equest  any other  relief.  The adequacy of the 

cor rect ive act ion  taken  by the t r ia l is assumed.  S curlock , 998 S.W.2d a t  586. 

If a  more drast ic relief was warran ted, t hen  it  was up to defense counsel to 

request  t ha t  relief.  Id .  When  the defendant  has received the relief t ha t  he 

requested, he cannot  cla im er ror  on  appea l.  Id .   

Fur thermore, t he a rgument  was not  improper .  The prosecutor  was 

ta lking about  the incident  tha t  the Sta t e a lleged provided the mot ive for  

Sergeant  Graham‟s murder . Evidence of tha t  cr ime was proper ly admit ted , 

and the prosecu tor  was a llowed to a rgu e reasonable inferences from tha t  

evidence.  S tate v. Edwards, 116 S.W.3d 511, 533, 537 (Mo. banc 2003).  The 

prosecutor  was a rgu ing the r easonable inference tha t  Appellan t  murdered 



 

 

Sergeant  Graham because Graham‟s invest iga t ion  might  send h im to ja il for  

cr imina l behavior  tha t  he had spent  months t rying to concea l.   

Appellan t  has not  shown the exist ence of t r ia l cour t  er ror  and has 

thus fa iled to show the existence of cumula t ive er ror .  His poin t  shou ld 

be denied. 

 

  



 

 

V. 

In stru ction  No . 14, base d on  MAI-CR 3d 314.44, corre ctly  

in stru cte d th e  ju ry  on  h ow  to  w e igh  m itigatin g  an d aggravatin g  

c ircu m stan ce s .  

 Appellan t  cla ims tha t  the t r ia l cou r t  er r ed in  submit t ing pena lty phase 

inst ruct ion  14, based on  MAI-CR 3d 314.44, to the jury because tha t  

inst ruct ion  relieves the Sta t e of it s burden  under  sect ion  565.030, RSMo to 

prove beyond a  reasonable doubt  tha t  aggrava t ing circumstances had a  

weight  equa l to or  grea ter  than  mit iga t ing circumstances.  But  the t r ia l cour t  

did not  er r , pla in ly or  otherwise, in  submit t ing Inst ruct ion  No. 14 because it  

cor rect ly sta tes the sta tu tory requirements for  how the jury is to weigh  

mit iga t ing circumstances aga inst  aggrava t ing circumstances. 

A. Un de rly in g  Facts . 

 Dur ing the inst ruct ion  conference, defense counsel told the cour t  tha t  

he had a  genera l object ion  to a ll of the inst ruct ions: 

I don‟t  know specifica lly what  mot ions the public defender ‟s office 

had filed with  regard to the dea th  pena lty in  genera l.  We believe 

tha t  the inst ruct ion  is in  proper  form.  We don‟t  mean  to waive 

any poten t ia l cha llenge of the dea th  pena lty or  any sor t  of mot ion  

tha t  the public defender  may have filed as to the const itu t iona lity 



 

 

of the dea th  pena lty under  either  Missour i or  the U.S. 

Const itu t ion . 

(Tr . 2140).  The t r ia l cour t  noted the object ion  as preserved for  the record.  

(Tr . 2140).  In  the pena lty pha se, t he cour t  submit ted Inst ruct ion  No. 14, 

which  was based on  MAI-CR 3d 314.44, tha t  directed the jury on  how to 

weigh  the aggrava t ing factors and the mit iga t ing factors.  (L.F . 1683, 1716).  

Appellan t  included a  cla im in  h is mot ion  for  new t r ia l tha t  the MAI-CR 3d 

314 ser ies of inst ruct ions and sect ions 565.030 and 565.040, RSMo are 

unconst itu t iona l because they requ ire the defendant  to prove and convince a  

ju ry unan imously tha t  the mit iga t ing circumstances outweigh  the 

aggrava t ing cir cumstances.  (L.F . 1742). 

B. Stan dard of Re vie w . 

 Appellan t ‟s cla im is not  preserved for  review.  Counsel is required to 

make specific object ions to inst ruct ions considered er roneous.  Supreme 

Cour t  Rule 28.03.  Appellan t ‟s counsel did not  make any specific object ions, 

bu t  instead made a  genera l object ion  based on  any mot ions tha t  the public 

defenders who previously represented Appellan t  may have filed.  (Tr . 2140).  

Respondent  has been  unable to loca te anyth ing in  the record tha t  

demonst r a tes tha t  t he public defenders filed any mot ions cha llenging the 

MAI-approved inst ruct ions, including MAI-CR 3d 314.44 on  which  



 

 

Inst ruct ion  No. 14 was based.  Counsel‟s genera l object ion  was thus 

tan tamount  to no object ion  a t  a ll since it  relied on  what  appear  to be non -

existen t  mot ions. 

 Appellan t ‟s cla im on  appea l is fur ther  not  preserved because it  relies on  

a  differen t  theory than  was r a ised in  the new t r ia l mot ion .  Appellan t  a rgued 

in  the new t r ia l mot ion  tha t  sect ion  565.030, RSMo unconst itu t iona lly places 

the burden  on  the defendant  to show tha t  mit iga t ing factor s ou tweigh  

aggrava t ing factors.  (L.F . 1742).  He now argues on  appea l tha t  sect ion  

565.030, RSMo is not  unconst itu t iona l in  the a lloca t ion  of burdens because it  

places the burden  of proof on  the Sta te to show tha t  aggrava t ing 

circumstances outweigh  mit iga t ing circumstances , and tha t  MAI-CR 3d 

314.44 is er roneous because it  does not  r eflect  tha t  sta tu tory burden .  

(Appellan t ‟s Brf., pp. 101, 105).  Tha t  theory was not  presen ted to the t r ia l 

cour t , and an  appellan t  is not  permit ted to broaden  the scope of h is object ions 

beyond those made to the t r ia l cour t .  S tate v. J ohnson , 207 S.W.3d 24, 43 

(Mo. banc 2006). 

 Because Appellan t ‟s poin t  on  appea l is not  based on  the same theory 

presented to the t r ia l cour t , it  can  only be reviewed for  pla in  er ror .  Id .  To 

demonst r a te tha t  an  inst ruct iona l er ror  was pla in  er ror , an  appellan t  must  

show tha t  the t r ia l cour t  so misdirected or  fa iled to inst ruct  the jury tha t  the 



 

 

er ror  a ffected the ju ry‟s verdict .  S tate v. Dorsey, 318 S.W.3d 648, 652 (Mo. 

banc 2010). 

To the exten t  Appellan t ‟s cla im of inst ruct iona l er ror  is preserved, it  

will lead to reversa l on ly if there was er ror  in  submit t ing the  inst ruct ion  and 

prejudice to the defendant .  S tate v. Z ink , 181 S.W.3d 66, 74 (Mo. banc 2005).  

MAI inst ruct ions a re presumpt ively va lid and, when applicable, must  be 

given  to the exclusion  of other  inst ruct ions.  Id .   

C. An alys is . 

 Appellan t ‟s a rgument  is based in  par t  on  the premise tha t  due process 

places the burden  on  the Sta te to prove tha t  the aggrava t ing circumstances 

had a  weight  equa l to or  grea ter  than  the mit iga t ing circumstances.  The 

United Sta tes Supreme Cour t  and t h is Cour t  have reject ed tha t  cla im.  

Kansas v. Marsh , 548 U.S. 163, 170-71 (2006); S tate v. T aylor, 134 S.W.3d 21, 

30 (Mo. banc 2004).  And Appellan t ‟s a rgument  tha t  sect ion  565.030, RSMo 

should be const rued as placing tha t  burden  of proof on  the Sta te does not  

compor t  with  the language of the sta tu t e. 

 Once evidence in  aggrava t ion  and mit iga t ion  is presen ted to the jury, 

the relevan t  provision  of the sta tu te dir ects tha t : 



 

 

The t r ier  sha ll assess and decla re the punishmen t  a t  life 

impr isonment  without  eligibility for  proba t ion , parole, or  release 

except  by act  of the governor : 

* * * * 

(3) If the t r ier  concludes tha t  there is evidence in  mit iga t ion  of 

punishment  . . . which  is sufficien t  t o ou tweigh  the evidence in  

aggrava t ion  of punishment  found by the t r ier  . . . .  

§ 565.030.4(3), RSMo Cum. Supp. 2001.   

 The determina t ion  tha t  the jury has to make under  the sta tu te, as well 

as under  MAI-CR 314.44, is whether  the mit iga t ing circumstances a re 

sufficien t  to outweigh  the aggrava t ing circumstances.  S tate v. Whitfield , 107 

S.W.3d 253, 259 (Mo. banc 2003).  It  would be absurd to place on  the Sta te, as 

the par ty seeking the dea th  pena lty, th e burden  of proving tha t  the defendant  

is ineligible for  the dea th  pena lty because the mit iga t ing cir cumstances 

outweigh  the aggrava t ing circumstances.  This  Cour t  presumes tha t  the 

legisla tu re did not  in tend an  absurd resu lt  in  enact ing a  sta tu te.  Weeks v. 

S tate, 140 S.W.3d 39, 47 (Mo. banc 2004).  If the legisla ture wanted to place 

the burden  on  the Sta te of proving tha t  aggrava t ing cir cumstances outweigh  

mit iga t ing circumstances, then  it  would have wr it ten  the st a tu te to explicit ly 

provide for  tha t . 



 

 

MAI-CR 314.44 follows the language and requirements of sect ion  

565.030, RSMo, and Appellan t ‟s a rgument  tha t  t he inst ruct ion  relieves the 

Sta te of it s bu rden  of proof is not  well t aken .  Th is Cour t  has repea tedly and  

recent ly r eaffirmed tha t  MAI-CR 3d 314.44 cor rect ly in st ructs the jury on  

how it  is to consider  m it iga t ing and aggrava t ing circumstances.  S ee, e.g., 

S tate v. Anderson , 306 S.W.3d 529, 539 (Mo. banc 2010); J ohnson , 284 S.W.3d 

a t  588-89; McLaugh lin , 265 S.W.3d a t  265-68; J ohnson , 207 S.W.3d a t  46-47; 

Zink , 181 S.W.3d a t  74.  The t r ia l cour t  did not  er r  in  giving the MAI-

approved inst ruct ion  and Appellan t ‟s poin t  shou ld be denied. 

  



 

 

VI. 

In stru ction  No . 16, base d on  MAI-CR 3d 314.48, doe s  n ot 

d im in ish  th e  ju ry’s  se n se  o f re spon s ibility  by  in form in g th e  ju ry  th at 

th e  cou rt w ill de te rm in e  pu n ish m e n t if th e  ju ry  fin ds  th e  de fe n dan t 

de ath -e lig ible  bu t  is  u n able  to  agre e  on  pu n ish m e n t.  

 Appellan t  cla ims tha t  the t r ia l cou r t  er r ed in  submit t ing pena lty phase 

inst ruct ion  16 to the jury and in  informing the jury tha t  the cour t  wou ld fix 

Appellan t ‟s punishment  if it  fa iled to agree on  a  verdict , because tha t  

inst ruct ion  dimin ished the jury‟s sense of responsibilit y and depr ived  

Appellan t  of the oppor tunity to have h is punishment  determined by lay 

members of the community.  Appellan t  a lso a rgues tha t  sect ion  565.030.4, 

RSMo should be decla red unconst itu t iona l for  requir ing tha t  inst ruct ion .   

But  neither  the sta tu te nor  the inst ruct ion  viola t e the const itu t ion  because 

they do not  increase the chances tha t  a  ju ry would impose a  dea th  sen tence 

despite being unable to unanimously agree tha t  it  was the appropr ia t e 

sen tence for  the defendant . 

A. Un de rly in g  Facts . 

 As noted in  Poin t  V above, defense counsel made only a  genera l 

object ion  to the pena lty phase inst ruct ion s based on  any mot ions tha t  might  

have been  filed by the public defenders who had previously represented 



 

 

Appellan t .  (Tr . 2140).  The cour t  submit ted to the jury Inst ruct ion  No. 16, 

which  was based on  MAI-CR 3d 314.48. (L.F . 1685-86, 1718-19).  Appellan t ‟s 

mot ion  for  new t r ia l did not  include any specific cla im of er ror  concern ing 

Inst ruct ion  No. 16 or  the theory tha t  the inst ruct ion  lessened the jury‟s sense 

of responsbility by informing it  tha t  the t r ia l cou r t  wou ld fix punishment  if 

the jury fa iled to agree on  a  punishmen t .  (L.F . 1737-42). 

B. Stan dard of Re vie w . 

 Appellan t ‟s cla im is not  preserved for  review.  Counsel is required to 

make specific object ions to inst ruct ions considered er roneous.  Supreme 

Cour t  Rule 28.03.  Appellan t ‟s counsel did not  make any specific object ions, 

bu t  instead made a  genera l object ion  based on  any mot ions tha t  the public 

defenders who previously represented Appellan t  may have filed.  (Tr . 2140).  

Respondent  has been  unable to loca te anyth ing in  the record tha t  

demonst r a tes t ha t  t he public defenders filed any mot ions cha llenging the 

MAI-approved inst ruct ions, including MAI-CR 3d 314.48 on  which  

Inst ruct ion  No. 16 was based.  Counsel‟s genera l object ion  was thus 

tan tamount  to no object ion  a t  a ll since it  relied on  what  appear  t o be non-

existen t  mot ions. 

 Appellan t ‟s cla im is fur ther  not  preserved because it  relies on  a  theory 

tha t  was not  r a ised in  the new t r ia l mot ion .  An appellan t  is not  permit ted to 



 

 

broaden  the scope of h is object ions beyond those made to the t r ia l cour t .  

J ohnson , 207 S.W.3d a t  43.  Appellan t ‟s poin t  thus can  only be reviewed for  

pla in  er ror .  Id .  Inst ruct iona l er ror  is pla in  er ror  on ly when the t r ia l cour t  so 

misdirect ed or  fa iled to inst ruct  the jury tha t  the er ror  a ffected the jury‟s 

verdict .  Dorsey, 318 S.W.3d a t  652. 

To the exten t  Appellan t ‟s cla im of inst ruct iona l er ror  is preserved, it  

will lead to reversa l on ly if there was er ror  in  submit t ing the inst ruct ion  and 

prejudice to the defendant .  Zink , 181 S.W.3d a t  74.  MAI inst ruct ions a re 

presumpt ively va lid and, when applicable, must  be given  to the exclusion  of 

other  inst ruct ions.  Id .   

C. An alys is . 

 Inst ruct ion  No. 16 gave the jury dir ect ions on  filling ou t  the verdict  

forms if it  was able to un animously agree on  imposing either  the dea th  

sen tence or  a  sen tence of life withou t  pa role.  (L.F . 1718).  The inst ruct ion  

a lso directed the jury what  to do if it  was unable to unanimously agree on  a  

sen tence: 

 If you  do unanimously find the existence of a t  least  one 

sta tu tory aggrava t ing circumstance beyond a  reasonable doubt , 

as submit ted in  Inst ruct ion  No. 13, and you  a re unable to 

unanimously find tha t  the facts or  circumstances in  mit iga t ion  of 



 

 

punishment  ou tweigh  the facts and circumstances in  aggrava t ion  

of punishment , bu t  a re unable to agree upon the punishment , 

your  foreperson  will complete the verdict  form and sign  the 

verdict  form sta t ing tha t  you  a re unable to decide or  agree upon 

the punishmen t .  In  such  case, you  must  answer  the quest ions on  

the verdict  form and wr ite in to your  verdict  a ll of the sta tu tory 

aggrava t ing cir cumsances submit t ed in  Inst ruct ion  No. 13 tha t  

you  find beyond a  reasonable doubt  and your  foreperson  must  

sign  the verdict  form sta t ing tha t  you  a re unable to decide or  

agree upon the punishment . 

 If you  return  a  verdict  indica t ing tha t  you  a re unable to 

decide or  agree upon the punishment , t he Cour t  will fix the 

defendan t ‟s punishment  a t  dea th  or  a t  impr isonment  for  life by 

the Depar tmen t  of Correct ions without  eligibility for  proba t ion  or  

parole.  You will bea r  in  mind, however , tha t  under  the law, it  is 

the pr imary du ty and responsbility of the jury to fix the 

punishment . 

(L.F . 1718-19).  The last  paragraph  of the inst ruct ion , which  is the provision  

being cha llenged by Appellan t , is manda ted by st a tu te.  The sta tu te provides: 

If the t r ier  is a  ju ry it  sha ll be inst ructed before the case is 

submit ted tha t  if it  is unable to decide or  agree upon the 



 

 

punishment  the cour t  sha ll assess and decla re the punishment  a t  

life impr isonment  without  eligibility for  proba t ion , parole, or  

release except  by act  of the governor  or  dea th . 

§ 565.030.4(4), RSMo Cum. Supp. 2001. 

 Appellan t  relies pr imar ily on  Caldwell v. Mississippi , 472 U.S. 320 

(1985), t o suppor t  h is a rgument  tha t  in forming the jur y tha t  the cour t  can  

decide punishment  in  the event  of a  deadlock diminishes the jury‟s sense of 

responsibility.  Caldwell is inapposite and lends no suppor t  to Appellan t . 

 The Caldwell opin ion  concerned a  prosecutor ‟s a rgument  to the jury 

tha t  if it  imposed the dea th  pena lty, it  would not  be making the fina l decision  

to kill t he defendant  because the dea th  pena lty was subject  t o au tomat ic 

appella t e review.  Id . a t  325-26.  In  finding tha t  the a rgument  viola ted the 

Eighth  Amendment , the Cour t  was concerned tha t  a  ju ry would be more 

likely to return  to a  dea th  sen tence when it  knew tha t  another  cour t  could  

over turn  the sen tence if it  tu rned out  to be inappropr ia te.  Id . a t  333.  The 

Cour t  noted tha t  a  ju ry, unfamilia r  with  the limited scope of appella te 

review, could be “unconvinced tha t  dea th  is the appropr ia te punishment , 

[bu t ] might  never theless wish  to „send a  message‟ of ext reme disapprova l for  

the defendant ‟s acts.  This desire might  make the jury very recept ive to the 

prosecutor ‟s assurance tha t  it  can  more freely „er r  because the er ror  may be 

cor rected on  appea l.‟”  Id . a t  331.  The Cour t  simila r ly found tha t , “[O]ne can  



 

 

easily imagine tha t  in  a  case in  which  the jury is divided on  the proper  

sen tence, the presence of appella te review could effect ively be used a s an  

a rgument  for  why those juror s who are reluctan t  to invoke the dea th  

sen tence should never theless give in .”  Id . a t  333. 

 Missour i‟s sta tu tory and inst ruct iona l schemes do not  implica te the 

concerns expressed by the Supreme Cour t  in  Caldwell because they do not  

increase the likelihood of a  ju ry imposing the dea th  sen tence.  In  fact , the 

provision  tha t  permits the judge to impose the dea th  sen tence only takes 

effect  when the jury is unable to agree on  punishment .
13

  § 565.030.4(4), 

RSMo Cum. Supp. 2001.  Tha t  is what  the jury is told in  the inst ruct ion , 

which  reminds it  tha t , “under  the law, it  is the pr imary duty and 

responsibility of the jury to fix the punishment .”  (L.F . 1719).  And before the 

sen tencing decision  can  be passed to the judge, the jury has to find the 

existence of a t  least  one sta tu tory aggrava t ing circumstance beyond a  

reasonable doubt , t he fir st  step in  causing a  defendant  to be  eligible for  the 

dea th  pena lty.  (L.F . 1718-19).  The jury a lso has to answer  an  in ter roga tory 

sta t ing tha t  it  did not  unanimously find tha t  the mit iga t ing circumstances 

were sufficien t  t o ou tweigh  the aggrava t ing circumstances .  (L.F . 1723). 

                                         
13

  Which , a s will be discussed in  Poin t  VII, in fra , is const itu t iona lly 

permissible. 



 

 

If the jury is unable to agree on  whether  the mit iga t ing circumstances 

outweigh  the aggrava t ing circumstances , the cour t  is t hen  r equired to go 

through tha t  same weighing process and make the determina t ion  tha t  a  ju ry 

would, namely tha t  the mit iga t ing circumstances do not  ou tweigh  the 

aggrava t ing cir cumstances, before it  can  impose a  dea th  sen tence.                  

§ 565.030.4(3), (4), RSMo Cum. Supp. 2001.  The sta tu tory scheme and the 

inst ruct ion  based on  it  do not  therefore lead to the concern  expressed in  

Caldwell t ha t  “[a ] defendant  might  thus be execu ted, a lthough no sen tencer  

had ever  made a  determina t ion  tha t  dea th  was the appropr ia te sen tence.”  

Caldwell, 472 U.S. a t  331-32.   

 MAI-CR 3d 314.48 does not  diminish  the jury‟s sense of r esponsibilit y 

by permit t ing it  to believe tha t  it  can  return  a  dea th  sen tence but  st ill not  be 

responsible for  the defendant ‟s u lt imate fa te.  And Appellan t ‟s specula t ive 

a rgument  tha t  the jury migh t  be led to believe tha t  it  need not  make a  

decision  a t  a ll is undercu t  by the language of the inst ruct ion  it self, which  

ends with  an  admonit ion  tha t  the jury bears the pr imary du ty and 

responsibility to fix punishment .  (L.F . 1719).  The jur y is presumed to know 

and follow the cour t ‟s inst ruct ions.  Whitfield , 107 S.W.3d a t  263.  Tha t  

presumpt ion  would extend to the admonit ion  tha t  the jury must  make every 

effor t  to r each  a  decision  on  sen tencing.  Informing the ju ry tha t  the cour t  

will make the sen tencing decision  when  the jury is unable to agree on  



 

 

punishment  despite finding the presence of a t  least  one aggrava t ing 

circumstance and tha t  the mit iga t ing cir cumstances do not  ou tweigh  the 

aggrava t ing cir cumstances does not  viola te the Eighth  Amendment  and the 

t r ia l cour t  did not  er r  in  submit t ing the MAI-approved inst ruct ion .  

Appellan t ‟s poin t  should be denied. 

  



 

 

VII. 

Th e  tria l cou rt d id  n ot e rr in  im pos in g  th e  de ath  se n te n ce  afte r 

th e  ju ry  de adlocke d on  pu n ish m e n t. 

 Appellan t  cla ims the t r ia l cour t  er r ed in  sen tencing h im to dea th  a fter  

the jury was unable to reach  a  unanimous agreement  on  punishmen t  because 

determin ing the rela t ive weight  of aggrava t ing and mit iga t ing circumstances 

is a  fact -finding process tha t  must  be made by the jury.  Bu t  the jury made 

the factua l findings necessary to impose the dea th  sen tence before 

deadlocking on  punishment , and the t r ia l cour t  was then  permit ted to 

consider  those same facts and circumstances in  consider ing whether  the 

dea th  sen tence was appropr ia te. 

A. Un de rly in g  Facts . 

 The jury returned a  verdict  form in  the pena lty phase of the t r ia l 

indica t ing tha t  it  was unable to agree on  punishment .  (L.F . 1723).  The jury 

checked the box indica t ing tha t  it  had found beyond a  r easonable doubt  the 

existence of sta tu tory aggrava t ing circumstances and wrote down those 

sta tu tory aggrava t ing circumstances as: 

1. Car l Dewayne Graham, J r . was a  peace officer  

murdered because of the exercise of h is officia l du ty. 



 

 

2. Car l Dewayne Graham, J r . was murdered for  the 

purpose of prevent ing a  lawful a r r est  of the defendant .  

3. Car l Dewayne Graham, J r . was a  poten t ia l witness in  

a  pending invest iga t ion  of defendan t  for  leaving the scene of a  

motor  vehicle accident  on  or  about  Nov. 26, 2004 and was killed 

as a  resu lt  of h is sta tus as a  poten t ia l witness. 

(L.F . 1723).  The jury a lso checked a  box indica t ing tha t  it  did not  

unanimously find tha t  there were facts and circumstances in  mit iga t ion  of 

punishment  sufficien t  to outweigh  the facts and circumstances in  aggrava t ion  

of punishment .  (L.F . 1723). 

 When the verdict  was announced, Appellan t  did not  r a ise any 

object ions or  make any requests other  than  for  addit iona l t ime to file the 

mot ion  for  new t r ia l.  (Tr . 2228-30).  Tha t  new t r ia l mot ion  conta ined a  cla im 

tha t  Missour i‟s sta tu tory provisions regarding the dea th  pena lty a re 

unconst itu t iona l by a llowing the judge to determine the sen tence when the 

jury is unable to agree on  punishment .  (L.F . 1741-42).  Appellan t  stood on  

the mot ion  a t  the sen tencing hear ing.  (Tr . 2235, 2236). 

 In  sen tencing Appellan t  to dea th , the cour t  noted the findings tha t  

were made by the ju ry: 

They did unanimously find you  guilty beyond a  r easonable doubt  

of murder  in  the fir st  degree.  The jury did agree on  the sta tu tory 



 

 

aggrava t ing cir cumstances, which  the Cour t  has noted and 

cer t ifies.  The Cour t  does agree tha t  the facts and circumstances 

in  mit iga t ion  of pun ishment  do not  ou tweigh  the facts and 

circumstances in  aggrava t ion . 

(Tr . 2236). 

B. Stan dard of Re vie w . 

 This Cour t ‟s review on  direct  appea l is for  prejudice, not  mere er ror .  

McLaughlin , 265 S.W.3d a t  262.  A t r ia l cour t ‟s decision  will thus be reversed 

only if it  is both  er roneous and sufficien t ly prejudicia l t ha t  it  depr ived the 

defendan t  of a  fa ir  t r ia l.  Id .   

C. An alys is . 

 The t r ia l cour t  did not  er r  in  imposing the dea th  pena lty a ft er  the jury 

was unable to agree on  punishment .  Th is Cour t  has previously reject ed 

Appellan t ‟s a rgument  tha t  t he sta tu tory procedure a llowing the cou r t  to 

make tha t  determina t ion  is unconst itu t iona l.  Id . a t  264.  The Cour t  noted 

tha t  Missour i‟s dea th  pena lty inst ruct ions now require the jury to answer  

in ter roga tor ies indica t ing whether  it  has found a  sta tu tory aggrava t ing factor  

to be present , and if so, wha t  factor , and whether  it  found tha t  the mit iga t ing 

evidence did not  ou tweigh  the aggrava t ing evidence.  Id .  Appellan t ‟s ju ry 

answered tha t  in ter roga tory, finding the existence of th ree specific st a tu tory 



 

 

aggrava t ing cir cumstances, and fu r ther  answered tha t  it  did not  

unanimously find tha t  the facts and circumstances in  mit iga t ion  of 

punishment  were su fficien t  to outweigh  the facts and circumstances in  

aggrava t ion  of punishment .  (L.F . 1723). 

 Tha t  in t er roga tory, like the in ter roga tory returned by th e ju ry in  

McLaughlin , showed tha t  the jury deadlocked on  punishment  only a ft er  

making the factua l findings tha t  a  ju ry is required to make.  Id .  Once the 

jury made those findings and deadlocked on  punishment , the cour t  could 

consider  those same facts and circumstances and determine whether  the 

dea th  sen tence was appropr ia te.  Id .  The t r ia l cour t  did tha t , cer t ifying the 

jury‟s finding on  the sta tu tory aggrava t ing factors and agreeing with  the 

jury‟s determina t ion  tha t  the mit iga t ing circumstances did not  ou tweigh  the 

aggrava t ing cir cumstances.  (Tr . 2236).  The t r ia l cour t  did not  er r  in  

imposing the dea th  sen tence a fter  t he jury deadlocked on  punishment .  

Appellan t ‟s poin t  should be denied. 

  



 

 

VIII. 

J u ror No. 58’s  au th orsh ip  of a  fic tion al n ove l d id  n ot w arran t  a  

m istria l an d Appe llan t w a ive d h is  opportu n ity  to  pre se n t e v ide n ce  to  

su pport  h is  c la im  of ju ror bias . 

 Appellan t ‟s cla im of er ror  concerns a  fict iona l novel wr it ten  by J uror  

No. 58, who served as the foreman  dur ing the gu ilt  phase of the t r ia l.  

Defense counsel obta ined a  copy of the book following the return  of the guilty 

verdict  and discovered tha t  it  included a  sequence where the book‟s 

protagon ist  commit t ed a  revenge murder  aga inst  a  man who had killed h is 

wife in  a  drunk dr iving accident .  J uror  No. 58 was removed for  the pena lty 

phase delibera t ions, bu t  Appellan t  cla ims  tha t  the t r ia l cour t  er red in  

denying h is request  for  a  mist r ia l, in  refusing h is request  to inquire of J uror  

No. 58 and other  ju rors dur ing t r ia l, an d in  fa iling to conduct  such  an  inquiry 

sua sponte a fter  t r ia l.   

Appellan t  a lleges tha t  such  an  inquiry was necessary to review 

whether  J uror  No. 58 misrepresented h is capacity to be fa ir  to Appellan t  and 

whether  the jury had been  t a in ted by exposure to J uror  No. 58‟s beliefs as 

a llegedly represented in  a  fict iona l novel tha t  he had wr it ten .  But  the t r ia l 

cour t  did not  abuse it s discret ion  in  denying the request  for  a  mist r ia l 

because the mere au thorsh ip of a  fict iona l adventure ta le does not  overcome 



 

 

J uror  No. 58‟s assurances dur ing voir  dire tha t  he could follow the cour t ‟s 

inst ruct ions and reach  a  verdict  by fa ir ly and impar t ia lly consider ing the 

evidence presen ted a t  t r ia l.  And Appellan t  waived h is cla im tha t  t he t r ia l 

cour t  er red in  fa iling to inqu ir e of the ju rors when he declined the 

oppor tunity provided by the t r ia l cour t  t o present  evidence a t  the hea r ing on  

the mot ion  for  new t r ia l. 

A. Un de rly in g  Facts . 

 J uror  No. 58 answered dur ing the dea th  qua lifica t ion  por t ion  of voir  

dire tha t  he cou ld give mean ingfu l considera t ion  to retu rn ing either  a  dea th  

sen tence or  a  sen tence of life withou t  pa role if the jury r eached the poin t  

where it  had to consider  those opt ions.  (Tr . 685-87).  J uror  No. 58 a lso 

approached the bench  dur ing a  break in  the proceedings to inform the cour t  

and the a t torneys tha t  he was a  published au thor  and tha t  h is son  was a  

police officer  in  Spr ingfield.  (Tr . 710).  The cour t  thanked J uror  No. 58 for  

volunteer ing tha t  in format ion  and sa id tha t  the a t torneys could ask 

quest ions la ter .  (Tr . 710).  Neither  the prosecutor  nor  defense counsel 

followed up on  J uror  No. 58‟s disclosure tha t  he was a  published au thor .   

The prosecutor  did la ter  quest ion  J uror  No. 58 about  the disclosure 

tha t  h is son  was a  police officer : 



 

 

Is there anybody here tha t  you  yourself or  a  close persona l 

fr iend or  close family member  a re involved in  law enforcement , 

maybe you‟re a  MP in  the milita ry, you‟ve got  a  r ela t ive tha t  was, 

maybe you  had some t ra in ing a t  some poin t  in  t ime?  I‟ll sta r t  

with  – I believe you  ment ioned dur ing tha t  break tha t  you  had a  

son? 

J UROR NO. 58:  Yes, sir . 

[THE PROSECUTOR]:  He‟s an  officer  where? 

J UROR NO. 58:  Spr ingfield, Missour i. 

[THE PROSECUTOR]:  Okay.  And the fact  tha t  he‟s a  cop 

– a  police officer , is it  going to a ffect  your  ability to be fa ir  in  th is 

case in  any way? 

J UROR NO. 58:  No, sir . 

[THE PROSECUTOR]:  Let  me ask you  th is quest ion . You 

know it ‟s about  a  police officer  being killed.  Simply, it ‟s – ou r  

theory will be tha t  he was killed because he was invest iga t ing 

Lance Shockley when he was killed.  I mean , tha t ‟s what  it  boils 

down to.  Knowing tha t  tha t ‟s what  th is case is about  and your  

son  is a  law enforcement  officer , is it  going to h it  home, a re you  

going to worry – I mean  the though t  of, man, if t ha t  ever  

happened to my son , a re you  going to be able to put  tha t  ou t  of 



 

 

your  mind and decide th is case solely on  what  goes on  in  th is 

cour t room? 

J UROR NO. 58:  Yes, sir .  I have my own mind. 

[THE PROSECUTOR]:  I‟m sor ry? 

J UROR NO. 58:  I have my own mind.  Yes, sir . 

(Tr .  742).  Defense counsel did not  direct  any specific quest ions to J uror  No. 

58 dur ing h is por t ion  of the genera l voir  dire.  (Tr . 753-59).  No mot ion  was 

made to st r ike J uror  No. 58 for  cause.  (Tr . 759, 765-66).  He served as the 

jury foreman in  the guilt  phase of the t r ia l.  (Tr . 983, 2148; L.F . 1610, 1704). 

 An overn ight  recess was taken  a ft er  the Sta te and the defense 

presented evidence in  the pena lty phase of the t r ia l.  (Tr . 2148).  Before cour t  

reconvened the next  morning, defense counsel in formed the  cour t  tha t  it  had 

obta ined a  copy of the book wr it ten  by J uror  No. 58.  (Tr . 2148).  Counsel 

conceded tha t  J uror  No. 58 had disclosed in  voir  dire tha t  he was a  published 

au thor  and tha t  neither  side had followed up on  tha t  in format ion .  (Tr . 2149).  

Counsel proceeded to read por t ions of the book, which  descr ibed  the 

protagon ist  kidnapping, tor tu r ing, and killing the drunk dr iver  who had 

killed h is wife, a fter  tha t  man was placed on  proba t ion  following a  convict ion  

for  involuntary manslaughter .  (Tr . 2148-59).  At  another  poin t  in  the book 

the protagonist , a  ret ired Green  Beret , mistakenly believes tha t  h is FBI 

agent  son  has been  killed in  a  shoot ing.  (Tr . 2149).  He then  stea ls nuclear  



 

 

mater ia l in  an  a t tempt  to st r ike back a t  the system.  (Tr . 2149).  Defense 

counsel a sked the cour t  to decla re a  mist r ia l due to juror  misconduct  in  the 

fir st  stage of the t r ia l.  (Tr . 2161).  Counsel a lso asked tha t  J uror  No. 58 be 

removed from the ju ry for  fu tu re proceedings.  (Tr . 2162).  

 After  list en ing to extensive a rgum ent  from counsel and reviewing 

t ranscr ipts of J uror  No. 58‟s voir  dire responses, the cour t  denied the request  

for  a  mist r ia l, finding tha t  there was no evidence of ju ror  misconduct .  (Tr . 

2162-74).  The cour t  a lso over ru led defense counsel‟s suggest ion  to inquire of 

other  ju rors about  any possible misconduct  because such  an  inquiry a t  tha t  

stage would ir r eparably ta in t  the proceedings, necessit a t ing a  mist r ia l.  (Tr . 

2174).  The cour t  did tell Appellan t  tha t  he would be given  the oppor tunity to 

address the issue a fter  t r ia l and to inqu ire of the jurors if necessary.  (Tr . 

2174).  After  addit iona l a rguments, J uror  No. 58 was dismissed by consent  of 

the par t ies, and an  a lterna te juror  took h is place for  the pena lty phase 

delibera t ions.  (Tr . 2174-2211).   

 Appellan t ‟s new t r ia l mot ion  cla imed tha t  the cour t  er r ed in  not  

decla r ing a  mist r ia l when the conten ts of J uror  No. 58‟s book were revea led 

to the cour t .  (L.F . 1739-40).  The mot ion  cla imed tha t  the book was evidence 

tha t  J uror  No. 58 had not  been  t ru thfu l about  h is views on  the dea th  pena lty 

nor  for thr ight  about  h is exper iences with  the cr imina l just ice system, and 

tha t  h is act ions undermined the reliability of the verdict .  (L.F .  1740).  The 



 

 

mot ion  a lso a lleged tha t  the cour t  er red in  refusing the defens e request  to 

hold a  hear ing to inquire of J uror  No. 58 about  the conten ts of the book and 

h is beliefs, and to a lso hold a  hear ing to inquire of a ll t he jurors on  the effect  

tha t  J uror  No. 58‟s persona l beliefs and opin ions had on  jury delibera t ions.  

(L.F . 1740).  A week a fter  the new t r ia l mot ion  was filed, the t r ia l cour t  sen t  a  

let ter  to the prosecu tor  and to defense counsel direct ing them to make 

a r rangements for  a  phone conference if either  side planned on  quest ion ing 

jurors a t  a  post -t r ia l hear ing.  (L.F . 1756).  The cour t  a lso advised counsel 

tha t  J uror  No. 58 gave a  copy of h is book to the cour t  ba iliff dur ing the week 

of t r ia l.  (L.F . 1756).   

The sen tencing hear ing was held twenty-four  days a fter  tha t  let ter  was 

wr it ten .  (Tr . 2231).  Defense counsel acknowledged receipt  of the cour t ‟s 

let ter  and advised the cour t  t ha t  the defense did not  in tend to ca ll any 

witnesses regarding J uror  No. 58.  (Tr . 2231-32).  The cour t  a lso cla r ified tha t  

the incident  where J uror  No. 58 gave a  copy of h is book to the ba iliff 

happened outside of cour t , and tha t  the cour t  did not  lea rn  about  it  un t il a fter  

the t r ia l was over .  (Tr . 2232-33).  The cour t  a lso disclosed tha t  J uror  No. 58 

gave a  copy of the book to h is secreta ry dur ing the sen tencing phase of the 

t r ia l.  (Tr . 2232-33). 

  



 

 

B. Stan dard of Re vie w . 

A mist r ia l is a  drast ic remedy, gran ted only in  ext raordinary 

circumstances.  J ohnson , 968 S.W.2d a t  134.  Because the t r ia l cour t  is in  a  

bet ter  posit ion  to observe the evidence and it ‟s impact , the gran t ing of a  

mist r ia l rest s with in  it ‟s sound discret ion .  Id .  Appella te r eview is for  abuse 

of discret ion .  Id .  An abuse of discret ion  occurs when the t r ia l cour t ‟s ru ling 

is clear ly aga inst  the logic of the cir cumstances then  before the cour t  and is 

so a rbit r a ry and unreasonable as to shock the sense of just ice and indica te a  

lack of carefu l considera t ion .  Fassero, 256 S.W.3d a t  115. 

C. An alys is . 

 1. No abuse of discret ion  in  denying r equest  for  a  mist r ia l . 

 Appellan t  has fa iled to demonst ra t e the necessity for  a  mist r ia l.  The 

theory behind the mist r ia l request  was tha t  J uror  No. 58‟s au thorsh ip of a  

fict iona l novel r eflected h is beliefs and va lues, with  the assumpt ion  being 

tha t  J uror  No. 58 was predisposed towards finding Appellan t  gu ilty and 

imposing the dea th  pena lty.  The assumpt ion  tha t  an  au thor ‟s fict iona l works 

provides a  complete and accura te picture of t heir  persona l beliefs is h ighly 

quest ionable.  J uror  No. 58 only par t icipa ted in  the guilt  phase delibera t ions 

and the scenar io descr ibed in  the book does not  lead to the conclusion  tha t  he 

had preconceived idea s about  the outcome of the guilt  phase.  The book‟s 



 

 

protagon ist  does not  seek revenge on  the drunk dr iver  because of an  

acquit ta l.  He instead seeks r evenge when tha t  drunk dr iver  is a llowed to 

walk away with  no pr ison  t ime aft er  being convicted of manslaughter .  

Because the plot  of t he book included an  actua l judgment  of gu ilt , it  cannot  be 

sa id to r eflect  a  bias tha t  an  acquit ta l is t an tamount  to let t ing a  defendant  

“get  away with  it .”  And there is noth ing else about  the plot  to suggest  tha t  

J uror  No. 58 had prejudged guilt  or  innocence, or  tha t  he  would not  hold the 

Sta te to it s bu rden  of proving Appellan t  gu ilty beyond a  reasonable doubt .   

Moreover , and more impor tan t ly, it  cannot  be a ssumed tha t  an  au thor  

persona lly holds the same views a t t r ibu ted to a  fict iona l cha racter  in  a  book.  

 Appellan t  a lso expresses concerns abou t  the jury‟s pun ishment  phase 

delibera t ions being ta in ted despite J uror  No. 58‟s non -par t icipa t ion  in  those 

delibera t ions.  Again , the book on  it s face does not  suppor t  those concerns.  

The protagonist  exacted h is r evenge because even  a fter  being found guilty, 

the drunk dr iver  was able to walk awa y with  no pr ison  t ime.  Appellan t ‟s  ju ry 

faced only two sentencing opt ions a fter  finding h im guilty of murder  in  the 

fir st  degree – dea th  or  life impr isonment  withou t  parole.  Appellan t  was not  

going to walk away from anyth ing.
14

  And any concern  tha t  J uror  No. 58 
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  Appellan t  faced a  sen tence of ten  years to life even  if the jury convicted 

h im of the lesser -included offense of murder  in  the second degree.  



 

 

pushed a  pro-dea th  pena lty bias tha t  la t er  a ffected the jury is undercu t  by 

the jury‟s inability to agree on  punishment  despite unanimously finding the 

required predica te facts for  imposing the dea th  pena lty. 

To the exten t  t ha t  t he book may r eflect  some of the au thor ‟s opin ions 

about  the cr imina l just ice system, holding such  opin ions does not  

au tomat ica lly disqua lify h im from jury service.  Davis, 318 S.W.3d a t  639.  

The determina t ive quest ion  is whether  the opin ion  is of such  in tensity and 

holds such  sway over  the mind tha t  it  will not  yield to the evidence presented 

a t  t r ia l.  Id .  A juror ‟s views on  capita l punishment  will not  suppor t  a  st r ike 

for  cause unless those views would  prevent  or  substan t ia lly impair  t he 

per formance of h is du t ies as a  ju ror  in  accordance with  h is inst ruct ions and 

h is oa th .  Id .; Wainwright v. Witt , 469 U.S. 412, 424 (1985).  Disqua lifica t ion  

of a  ju ror  thus r equires a  showing tha t  t he juror  cannot  consider  the r ange of 

punishment , apply the cor rect  burden  of proof, or  follow the cour t ‟s 

inst ruct ions.  Davis, 318 S.W.3d a t  639. 

 There is noth ing in  the record to suppor t  such  a  showing.  J uror  No. 58 

indica ted dur ing voir  dire tha t  he could give equa l cons idera t ion  to both  the 

dea th  pena lty and to life impr isonment  if the jury returned a  guilty verdict .  

(Tr . 685-87).  And he a lso gave assurances tha t  t he fact  tha t  h is son  was a  

                                                                                                                                   

§§ 565.021.2, RSMo 2000.; 558.011.1(1), RSMo Cum. Supp. 2003. 



 

 

police officer  would not  in ter fere with  h is ability to fa ir ly and impar t ia lly 

eva lua te the evidence.  (Tr . 742).  The mere au thorsh ip of a  fancifu l novel 

does not  rebut  those assurances.
15

  

 2. Appellan t  waived cla im tha t  ju rors should have been  quest ioned . 

 Appellan t ‟s cla im tha t  the t r ia l cou r t  er r ed in  not  inquir ing of the juror s  

should be considered waived.  The t r ia l cour t  provided Appellan t  the 

oppor tunity, pr ior  to sen tencing, to ca ll witnesses to establish  h is cla im tha t  

J uror  No. 58 was biased and tha t  h is bias in fect ed the jury‟s delibera t ions.  

(L.F . 1756).  Such  a  hear ing would have a llowed Appellan t  t o do more than  

merely specula te on  whether  the jury had been  given  copies of the book .  

(Appellan t ‟s Brf., p. 122).  But  Appellan t  chose not  to take advantage of tha t  
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  Appellan t  repea tedly ca tegor izes the novel as “fict iona l au tobiography” 

based on  some puffery in  a  promot iona l piece tha t  the au thor  wrote for  the 

book.  (L.F . 1661).  As the au thor  notes, he drew on  h is Indian  her it age, 

service in  the m ilita ry as a  Green  Beret , and h is ra ising a  son  who became a  

law enforcemen t  officer  to provide some of the plot  poin ts in  the book.  (L.F . 

1661).  It  st ret ches credulity though  to th ink tha t  the por t ions of the book 

dea ling with  kidnapping, tor ture, murder , and the theft  of nuclear  weapons 

a re remotely au tobiographica l.  If Appellan t  believed they were, he should 

have developed evidence of tha t  a t  the hear ing on  the new t r ia l mot ion .  



 

 

oppor tunity and declined to ca ll any witnesses to establis h  h is cla im.  (Tr . 

2231-32).  A t r ia l cour t  will not  be convicted of er ror  in  fa iling to sua sponte 

hold a  hear ing on  a  cla im of ju ror  misconduct  where the defendant  eschews 

the offer  of a  hear ing.  S tate v. Donahue, 280 S.W.3d 700, 705 (Mo. App. W.D. 

2009).  And it  should be noted tha t  Donahue involved actua l evidence of 

poten t ia l ju ror  misconduct , namely a  couple of ju rors  overheard having a  

discussion  dur ing a  lunch  recess about  why the defendant  had been  in  ja il for  

so long.  Id .  There is no evidence of poten t ia l misconduct  by J uror  No. 58 in  

th is case.  All the evidence shows is tha t  he wrote a  book and had a  son  who 

was a  police officer .  But  he disclosed those facts dur ing voir  dire.  (Tr . 710).  

The fact  tha t  J uror  No. 58 gave copies of h is book to a  ba iliff ou tside of cour t  

and to the judge‟s secreta ry is not  by it self misconduct , as those act ions do 

not  on  their  face have any effect  on  the jury‟s delibera t ions.  And aga in , if 

Appellan t  believed tha t  J uror  No. 58 had brough t  improper  influences to bear  

on  h is fellow ju rors, he had the oppor tun ity and r esponsibilit y to develop 

evidence of tha t , bu t  declined to do so. 

 Nor  did the cour t  abuse it s discret ion  in  declin ing to inquire of the 

jurors wh ile the t r ia l was st ill ongoing.  In  S tate v. O’Dell, defense counsel 

a ler ted the cour t  du r ing delibera t ions tha t  rela t ives of the vict im had been  

overheard making inflammatory remarks to some of the jurors.  S tate v. 

O’Dell, 684 S.W.2d 453, 469 (Mo. App. S.D. 1984).  The cour t  declined to 



 

 

in ter rupt  delibera t ions to inquire of the jurors bu t  offered defense counsel t he 

oppor tunity to make a  record with  non -juror  witnesses to the inciden t .  Id .  

Counsel offered no evidence and did not  make any other  record.  Id .  The 

defendan t  then  made a  cla im of er ror  in  h is mot ion  for  new t r ia l bu t  did not  

a t tempt  to present  the test imony or  a ffidavit  of any juror .  Id . a t  470.  The 

Southern  Dist r ict  ru led tha t  the t r ia l cour t  did not  abuse it s discret ion  in  

fa iling to decla re a  mist r ia l dur ing delibera t ions or  in  fa iling to sua sponte 

hold a  hear ing in  connect ion  with  the new t r ia l mot ion .  Id . a t  469-70. 

 The t r ia l cour t  in  th is case did not  abuse it s discret ion  in  determining 

tha t  quest ion ing the jury before the t r ia l was concluded crea ted an  

unjust ifiable r isk of crea t ing pr ejudice where none may have otherwise 

existed, r esu lt ing in  an  unnecessary mist r ia l.  The cour t  reasonably 

concluded tha t  a  post -t r ia l hear ing would adequately protect  Appellan t ‟s 

r igh t  to a  new t r ia l if one was t ru ly warran ted.  The cour t  should not  be 

fau lted for  Appellan t ‟s decision  to not  take advantage of tha t  reasonable 

solu t ion .  Appellan t  has fa iled to demonst ra te er ror  or  prejudice.  His poin t  

should be denied. 

  



 

 

IX. 

Th e  de ath  pe n alty  is  a  proportion ate  an d appropriate  

pu n ish m e n t for th e  p lan n e d, e xe cu tion -s ty le  m u rde r of a  law  

e n force m e n t office r com m itte d  for th e  pu rpose  o f avoidin g  a  law fu l 

arre st an d re m ovin g a  pote n tia l w itn e ss . 

 Appellan t  cla ims tha t  h is dea th  sen tence should be set  aside because it  

is excessive and dispropor t iona te to pena lt ies imposed in  simila r  ca ses.  But  

the aggrava t ing circumstances found by the jury, which  Appellan t  does not  

dispute, and the circumstances sur rounding the manner  in  which  the murder  

was commit ted have suppor ted dea th  sen tences in  severa l cases.  And 

Appellan t ‟s recent  h istory of violen t  behavior , including violence directed a t  

law enforcemen t  and cor rect ions officer s, a lso makes the dea th  pena lty an  

appropr ia te and propor t iona te punishment . 

A. Stan dard of Re vie w . 

 This Cour t  independent ly reviews each  sen t ence of dea th  to determine 

(1) whether  it  was imposed under  the influence of passion  or  prejudice, or  any 

other  a rbit ra ry factor ; (2) whether  there was su fficien t  evidence to suppor t  

the finding of a  sta tu tory aggrava t ing circumstance and any other  

circumstance found; and (3) whether  the sen tence was excessive or  

dispropor t iona te to the pena lty imposed in  simila r  cases , consider ing both  the 



 

 

cr ime, the st rength  of the evidence and the defendant .  § 565.035.3, RSMo 

2000.  In  conduct ing propor t iona lity review th is Cour t  gives due deference to 

the factua l determina t ions r eached below and determines whether  the 

sen tence is dispropor t iona te as a  mat ter  of law.  S tate v. Deck , 303 S.W.3d 

527, 551 (Mo. banc 2010).   

B. An alys is . 

1. Aggrava t ing cir cumstances tha t  the jury found beyond a  

reasonable doubt  suppor t  the dea th  pena lty. 

 Appellan t  does not  a llege tha t  the sen tence was imposed under  the 

influence of passion , prejudice, or  any a rbit ra ry factor .  Anderson , 306 S.W.3d 

a t  544; McLaughlin , 265 S.W.3d a t  277.  Nor  does Appellan t  cla im tha t  the 

aggrava t ing cir cumstances found by the jury were unsuppor ted by the 

evidence.  S tate v. R odden , 728 S.W.2d 212, 222 (Mo. banc 1987).  And those 

aggrava t ing cir cumstances tha t  the jury did find have been  held to be 

sufficien t  t o suppor t  the dea th  pena lty in  other  cases.
16
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  Appellan t  a rgues tha t  th is Cour t  must  a lso consider  cases in  which  a  

sen tence of dea th  was possible bu t  a  life sen tence resu lt ed.  (Appellan t ‟s Brf., 

p. 126).  But  he offers no examples of such  cases tha t  would suppor t  h is cla im 

tha t  the dea th  sen tence is dispropor t iona te in  h is case.  



 

 

 This Cour t  has upheld dea th  sen tences in  numerous cases involving the 

killing of law enforcement  or  cor rect ions officers.  S ee, e.g., J ohnson , 284 

S.W.3d a t  577; S tate v. T isius, 92 S.W.3d 751, 765-66 (Mo. banc 2002); S tate 

v. Clayton , 995 S.W.2d 468, 484 (Mo. banc 1999); J ohnson , 968 S.W.2d a t  135; 

S tate v. S weet , 796 S.W.2d 607, 617 (Mo. banc 1990); S tate v. Mallett , 732 

S.W.2d 527, 542-43 (Mo. banc 1987); S tate v. Driscoll, 711 S.W.2d 512, 517-18 

(Mo. banc 1986); S tate v. R oberts, 709 S.W.2d 857, 870 (Mo. banc 1986). 

 Dea th  sen tences have a lso been  upheld in  numerous cases where the 

murder  was commit ted to prevent  a  lawful a r rest .  S ee, e.g., Deck , 303 S.W.3d 

a t  552; S tate v. Ferguson , 20 S.W.3d 485, 494 (Mo. banc 2000); S tate v. 

S im m ons, 944 S.W.2d 165, 191 (Mo. banc 1997); S tate v. S m ith , 944 S.W.2d 

901, 925 (Mo. banc 1997); S weet , 796 S.W.2d a t  616.  And the Cour t  has 

simila r ly found the dea th  sen tence to be propor t iona te  in  cases where the 

murder  was commit ted to prevent  a  witness from test ifying.  S ee, e.g., S tate v. 

Weaver, 912 S.W.2d 499, 522 (Mo. banc 1996); S tate v. Foster, 700 S.W.2d 

440, 445 (Mo. banc 1985); S tate v. William s, 652 S.W.2d 102, 113 (Mo. banc 

1983); S tate v. B lair , 638 S.W.2d 739, 759 (Mo. banc 1982).  The Cour t  has 

noted tha t  such  a  murder  st r ikes a t  the hear t  of t he administ ra t ion  of just ice: 

In  shor t , a  witness is the only person  who, as an  individua l, is 

singular ly indispensable to the fa ir  adminis t ra t ion  of ju st ice.  The 

in ter ference with  the appearance of necessary witnesses in  cour t  



 

 

and the killing of a  witness to prevent  the witness from 

test ifying, as here, is absolu tely in tolerable.  From the public 

standpoin t  it  cu ts the very hear t  ou t  of a  just ice system necessary 

to main tenance of fr eedom.  It  is difficu lt  to conceive of a  cr ime 

more in imica l t o our  society than  the killing of a  witness to 

prevent  the witness from test ifying.  Prospect ive offenders who 

might  consider  killing a  witness must  be deter red.  Such  a  

purpose is served by imposing the dea th  pena lty. 

Blair, 638 S.W.2d a t  760. 

 2. Dea th  pena lty appropr ia te for  planned execut ion -style killing. 

 The evidence poin ts to Appellan t  ca r rying out  a  planned killing for  h is 

own purposes, which  th is Cour t  has descr ibed as “the most  aggrava ted of the 

dea th  pena lty cases.”  S tate v. Ervin , 835 S.W.2d 905, 927 (Mo. banc 1992).  

Appellan t  got  direct ions to Ser geant  Graham‟s house, bor rowed a  ca r  tha t  he 

drove to the a rea  and then , a rmed with  two weapons, h id for  severa l  hours 

behind a  wooden ba r r ier  where he could not  be seen  but  which  gave h im a  

clear  view of Sergeant  Graham‟s dr iveway.  (Tr . 1159-60, 1175-76, 1179, 

1190, 1304-07, 1322-25, 1329, 1803-08, 1855-74, 1887-97, 1904-06, 1913; 

Sta te's Exs. 62, 69, 141).  The dea th  sen tence has been  imposed repea tedly 

for  murders car r ied out  pursuant  to an  elabora te plan .  S ee S tate v. Frank lin , 

969 S.W.2d 743, 745-46 (Mo. banc 1998 (list ing cases), see also, S weet , 796 



 

 

S.W.2d a t  617 (upholding dea th  sen tence where murder  was “a  cold -blooded 

surpr ise a t tack by a  defendant  who then  was sought  under  outstanding 

a r rest  warran t s on  drugs and weapons charges.”). 

 The manner  in  which  Sergeant  Graham was murdered a lso suppor ts 

imposit ion  of the dea th  pena lty.  This Cour t  has upheld dea th  sen tences 

where an  in jured and helpless vict im is subject  t o a  fa t a l blow.  J ohnson , 284 

S.W.3d a t  577; T isius, 92 S.W.3d a t  765-66; S tate v. Cole, 71 S.W.3d 163, 177 

(Mo. banc 2002); S tate v. J ohns, 34 S.W.3d 93, 118 (Mo. banc 2000); 

Middleton , 995 S.W.2d a t  467; S tate v. T okar, 918 S.W.2d 753, 773 (Mo. banc 

1996).  A scenar io simila r  to Sergeant  Graham‟s murder  can  be found in  S tate 

v. Hutch ison , where one of the vict ims was para lyzed from the waist  down 

after  the fir st  gunshot  severed h is spina l cord.  S tate v. Hutchison , 957 

S.W.2d 757, 766 (Mo. banc 1997).  The defendan t  then  shot  the vict im 

mult iple t imes in  the eyes and ears.  Id .   

 Sergeant  Graham was a lso para lyzed when the in it ia l r ifle shot  severed 

h is spina l cord.  (Tr . 1267).  He was st ill a live when he was shot  twice in  the 

face with  a  shotgun , with  some of the pellet s penet ra t ing in to h is lungs .  (Tr . 

1267-68).  Although  the medica l examiner  test ified tha t  Sergeant  Graham 

would have eventua lly died even  withou t  the shotgun wounds (Tr . 1268), 

there is no reason  to t rea t  th is case differen t ly than  those in  which  the 

subsequent  wounds were clea r ly the fa t a l blows.  Appellan t  a t  the t ime cou ld 



 

 

not  have defin it ively ru led out  the possibility tha t  Sergeant  Graham might  be 

able to survive the r ifle shot .  It  is  thus reasonable to presume tha t  the 

shotgun blast s  were in tended to inflict  a  fa ta l blow.  The manner  of the 

shoot ing bears the character ist ics of an  execut ion -style shoot ing, which  th is 

Cour t  has a lso found suppor t s the imposit ion  of the dea th  pena lty.  S ee, e.g., 

Clayton , 995 S.W.2d a t  484; Hutch ison , 957 S.W.2d a t  766. 

3. The dea th  pena lty is appropr ia te in  a  case with  s t rong 

circumstant ia l evidence, such  as th is one. 

 Appellan t  pr imar ily bases h is cla im tha t  the sen tence is 

dispropor t iona te on  the circumstant ia l na tur e of the case aga inst  h im.  Bu t  

the circumstant ia l na ture of the evidence is not  disposit ive to propor t iona lity 

review under  sect ion  565.035, RSMo, since circumstant ia l evidence is 

a fforded the same weight  as direct  evidence.  Hutchison , 957 S.W.2d a t  767.  

This Cour t  has thus upheld the dea th  pena lty in  cases grounded in  

circumstant ia l evidence.  S ee, e.g., id .; S tate v. Barton , 240 S.W.3d 693, 710 

(Mo. banc 2007);  S tate v. J ones, 749 S.W.2d 356, 365 (Mo. banc 1988).   

 Appellan t  relies on  S tate v. Chaney , where th is Cour t  set  aside a  dea th  

sen tence as dispropor t iona te because of the weakness of the circumstant ia l 

evidence poin t ing to the defendant ‟s gu ilt .  S tate v. Chaney, 967 S.W.2d 47, 60 

(Mo. banc 1998).  The Cour t  found tha t  t he convict ion  was based pr imar ily on  

t race and pa thologica l evidence tha t  fell with in  “a  nar row band” where it  was 



 

 

sufficien t  to suppor t  a  convict ion , bu t  not  of the compelling na ture usua lly 

found in  cases where the sen tence is dea th .  Id .   

 Unlike Chaney, the circumstant ia l evidence in  th is case is st rong, 

making the dea th  pena lty a  propor t iona te punishment .  S ee J ones, 749 

S.W.2d a t  365.  Appellan t  was being invest iga ted by Sergeant  Graham for  a  

fa ta l accident  in  which  he faced the possibility of manslaugh ter  charges.  

Appellan t  had concea led h is involvemen t  in  the acciden t  for  severa l months, 

demonst r a t ing h is desire to avoid being held accountable.  The day a fter  

Appellan t  lea rned tha t  Sergeant  Graham had obta ined sta t ements ver ifying 

h is involvemen t  in  the accident , he obta ined direct ions to Sergeant  Grah am‟s 

house and bor rowed h is grandmother ‟s car .  (Tr . 1051, 1114-19, 1159-60, 

1803-08).  Tha t  car  was seen  parked on  a  remote road near  Sergeant  

Graham‟s house dur ing the t ime fr ame when Sergeant  Graham was shot .  

(Tr . 1855-74, 1887-97, 1904-06, 1913).  Appellan t  returned the car  with in  

fifteen  to twenty minutes a ft er  the fina l shots were fired.  (Tr . 1175-76, 1178, 

1190, 1824-25).   

The fir st  bu llet  tha t  st ruck Sergean t  Graham was consisten t  with  

having been  fir ed from a  .243 r ifle, and Appellan t ‟s wife t r ied to dispose of a  

box of .243 shells la t er  tha t  n ight .  (Tr . 1261-62, 1270, 1395-96).  And even  

though Appellan t  had been  known to possess a  .243 r ifle with  a  scope, tha t  

r ifle was not  among the many weapons la ter  found in  a  search  of Appellan t ‟s 



 

 

house.  (Tr . 1405, 1489, 1547-48, 1731, 1744, 1748, 1792).  Spent  .243 shell 

casings and bu llet  fr agments were found on  h is proper ty, though.  (Tr . 1467-

71).  A Highway Pa t rol firearms examiner  concluded with in  a  reasonable 

degree of scien t ific cer ta in ty tha t  t h ree of the bu llet  fr agments were fired 

from the same weapon as the slug found in  Sergeant  Graham‟s body.  (Tr . 

1458, 1467-71, 1534, 1676-77).  Two of h is colleagues did their  own 

examina t ion  and reached the same conclusion .  (Tr . 1679).  And while a  

pr iva te forensic examiner  was not  willing to reach  a  simila r ly defin it ive 

conclusion , he st ill t est ified tha t  the bullet  fragment s and the slug had 

consisten t  class cha racter ist ics and some cor responding individua l 

character ist ics, so tha t  he could not  exclude the possibility tha t  a ll were fired 

from the same gun.  (Tr . 1609, 1614, 1616).  Burned shotgun shell heads were 

found in  a  wood stove on  Appellan t ‟s proper ty and were of a  type tha t  was 

consisten t  with  wadding found near  Sergeant  Graham‟s body.  (Tr . 1702-03). 

Appellan t  a lso gave fa lse a libis and act ively encouraged other  people to 

give the police fa lse informat ion  about  h is act ivit ies and whereabout s on  the 

day of the murder , or  to not  t a lk to the police a t  a ll.  (Tr . 1783-86, 1825-26, 

1787-88, 1932, 1939-41, 1944).  He bera ted invest iga tors for  ta lking to h is 

fr iends and demanded tha t  t hey tell h im who they had ta lked to and what  

those people had sa id.  (Tr . 1954-55).  When confronted by the invest iga tor s 

with  their  knowledge tha t  he had t r ied to get  r id  of the .243 shells, Appellan t  



 

 

reacted in  a  way consisten t  with  an  acknowledgement  of gu ilt .  (Tr . 1961-63).  

And he la ter  confided to a  former  gir lfr iend, who was a lso the mother  of h is 

ch ildren , tha t  he was in  ja il because he had done someth ing rea lly st upid.  

(Tr . 1575-76). 

4. Appellan t ‟s character  makes dea th  pena lty appropr ia te . 

In  Chaney, the Cour t  a lso noted the defendant ‟s lack of pr ior  cr imina l 

convict ions and lack of any recent  h istory of violen t  behavior .  Chaney, 967 

S.W.2d a t  60.  By cont rast , Appellan t  pled guilty on  March  23, 2004, a lmost  a  

year  to the day before Sergeant  Graham‟s murder , to one count  each  of 

assault  on  a  law enforcement  officer  and peace disturbance.  (Tr . 2088-89).  

Those charges a rose from an  incident  on  J u ly 12, 2003, wher e Appellan t  got  

in to a  scuffle with  two guards a t  t he Car ter  Coun ty J a il.  (Tr . 2088-90).  

Evidence was a lso presented in  the sen tencing phase of the t r ia l tha t  

Appellan t  defied orders from deput ies a t  the Howell County J a il, where he 

was being held while await ing t r ia l for  Sergeant  Graham‟s murder , and 

threa tened to sexua lly assault  and kill one of those ja ilers.  (Tr . 2093-95).  

Appellan t  a lso kicked an  inmate who had been  thrown to the floor  in  a  figh t  

with  a  th ird inmate.  (Tr . 2096-97).   

In  the gu ilt  phase of the t r ia l, the jury heard evidence tha t  police 

search ing Appellan t ‟s home had found numerous guns st ra t egica lly placed 

a round the house, with  some of the guns propped up aga inst  doors and 



 

 

windows tha t  had the screens removed, and others h idden  in  laundry baskets 

by Appellan t ‟s bed.  (Tr . 1479-80; Sta te's Ex. 140).  The number  and loca t ion  

of the weapons suggests tha t  Appellan t  was prepared for  an  a rmed 

confronta t ion .  The jury a lso heard test imony in  the gu ilt  phase tha t  

Appellan t  had threa tened to shoot  any officers who came to h is house without  

a  warran t , and tha t  he had made comments to h is co-worker s about  get t ing 

n ight  vision  goggles and “playing cowboys and Indians” with  the police .  (Tr . 

1777, 1946).  And the jury heard evidence in  the guilt  phase about  

Appellan t ‟s pa t tern  of inh ibit ing police invest iga t ions by per suading others to 

lie to the police about  h is involvement  in  the accident  tha t  killed J eff Bayless 

and to lie about  h is act ivit ies and whereabouts when Sergeant  Gra ham was 

murdered.  (Tr . 1110, 1785-86, 1825-26, 1787-88) 

Appellan t  presented lit t le mit iga t ing evidence.  H is grandfa ther  

test ified tha t  Appellan t  had been  a  good worker , and a  good a th lete when 

growing up.  (Tr . 2132-37).  Appellan t ‟s former  gir lfr iend an d the mother  of 

Appellan t ‟s ch ildren , who had been  a  Sta te‟s witness in  the guilt  phase, 

t est ified tha t  sen tencing Appellan t  to life in  pr ison  wou ld a llow her  daughters 

to have a  rela t ionsh ip with  their  fa ther .  (Tr . 2128-30).  Appellan t ‟s 

background and h is act ions in  commit t ing the murder  make the dea th  

pena lty an  appropr ia te and propor t iona te punishment . 



 

 

5. J ury‟s inabilit y to agree on  punishment  does not  foreclose the dea th  

pena lty. 

 

Appellan t  a lso cla ims tha t  the sen tence is dispropor t iona te because th e 

jury was unable to agree on  punishment .  But  th is Cour t  has rejected 

propor t iona lity cha llenges and upheld the dea th  sen tence where the t r ia l 

cour t  imposed the dea th  sen tence a fter  the jury deadlocked on  punishment .  

McLaughlin , 265 S.W.3d a t  277-78. 

The record demonst ra tes tha t  the dea th  sen tence was propor t iona te as 

applied to Appellan t .  His poin t  should be denied. 

  



 

 

CONCLUSION  

 In  view of the foregoing, Responden t  submits tha t  Appellan t ‟s 

convict ion  and sen tence should be a ffirmed. 
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